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In your PO/62/637 of October 4 you invited 
comments t'rom na,tioill:l ê.1utilori tios on ë'), note by 
the HN1iO LegDl Adviser on the l egBl aspects of 
:i-3erlin uD.ri time countepmeasures. 

Monsieur Guillu.wne' s rsview Ins been s tudied 
with groat intersst in London, end l enclose sorne 
comments by tlle Foreign Office Legal Advisers 
which l hope will be found helpf'ul. 

As you s a.id in the Coul1cil on Octobel' 31 j 

when the B&I{CON and hIARCON plans were apj)roved, 
the Council should be fully aware of the l egal 
implications of the contingency plans sa tbat 
if i t sholJ.ld ever l'lave to select a plan f ran the 
catalogue it would be in 8, position to take into 
accO'l.mt aIl the relevant factors, including 
political, miliwy and legal. Our comments 
on l,ionsieur Guillawne' s note D.re offered entirely 
in the S8nse of your rema.rks, and as a contribution 
to t.l1is particular aspect of the rIlD" t ter. 

7c~L'-.\ ,~c,.y() 

r.;vt ) k.C)t!(\. 

Excellency .:r. G. Colonna di PâIIano~--'------
Acting Secrelliry General, 

OTl~N/NNrO • 
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SECRET 

Legal Aspects of 

IvI3.ri time Berl in Contingency PLJ.nning 

The United Kingdom Forei811 Office Leg2,1 Advisers 

find the general l'orm of l'rIonsi sur Guillaume' s note 

acceptable and in lJa.rticula.r approve the classification 

in IJD.ragraph 1. rrhey suggest, hOlyvever, tha t this 

classification needs further elaboration than it is 

given at present. This is because possibilities (a) 

and (b) not only concern the Soviet Union, United SU1.tes, 

United Kingdom D.J.1d France, but also the three Western 

Powers in NATO on the one œnd; l:Uld the Soviet Union t s 

allies in the Warsaw Pact, etc., on the other. It is 

also necessary ta consider the special position of the 

Federal Republic 8nd the Soviet Zone of Germany. For 

the action which is legitimate in a situation short of 

armed or imminent tlrreat of armed attack may be different 

according ta: 

(i) whether the action is to be taken by one of 

the Three Powers or by a NATO aIly; 

(ii) whether the action is to be taken against the 

Soviet Union or one of the Soviet Unionfs allies. 

lAt 
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At leL\st four possible combinations lk"1.Ve ta be considered 

therefore in pelation ta each form of lTlé1ri time action. 

The question of reprisaIs by NATO allies in the event 

of action in breach of internatiortJI law by the U • .8.S.R. 

or the Soviet Zone o:f Gennany is pe,rticul8.rlJT difficult, 

èmd underlies much of the discussion which took place in 

October, 1961, upon the Report of the Sub-Group of Legal 

Itcperts of the \'lorking Group on Economie CountermeaslFes. 

2. rfhe Foreign Office Legal l~dvisers suggest that 

parD,.~;raph 4 of Monsieur Guillaume' s nOGe 3l1d subsequent 

paragr&phs should be expanded to take into account not 

only tl1e Geneva Convention on the High Seas, but also the 

Gel1eVL~, Convention on trIe 1).1 erri torial Sea and the 

Contiguous Zone. This Oonvention deals in Section III 

with the right of innocent passage through territorial 

waters, and is specifie in ~ing that the ships of all 

States shall enjoy the right of innocent passage and 

that passage is innocent sa long as it is not prejudicial 

ta the peace, g ood order or securi ty of the coastal 

State. This implies tbB,t hIAROON 3, 4, 5 and 6 could 

be put into force in territorial waters only by way of 

reprisaI, and subject to the conditions on which 

reprisaIs may be justified in international law. 

SECRET 

D
E
C
L
A
S
S
I
F
I
E
D
 
-
 
P
U
B
L
I
C
 
D
I
S
C
L
O
S
U
R
E
 
/
 
D
É
C
L
A
S
S
I
F
I
É
 
-
 
M
I
S
E
 
E
N
 
L
E
C
T
U
R
E
 
P
U
B
L
I
Q
U
E


