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NOTE ON PROCEDURES FOR THE PACIFIC SETTLEMENT OF
DISPUTES WITHIN VARTOUS INTERNATIONAL ORGANIZATIONS

The procedures followed for the pacific settlement of
international disputes are, as is well knovm, of three kinds: pre-
Juridical, semi~juridical and jJjuridical; they include diplomatic
negotation, enquiry, good offices, coneiliation, arbitration and
recourse to the International Court of Justice. The question is
whether they could be applied by an orgenization such as NATO.
Other international organizations - the Qrganization of American
States, the United Hations, the Western Huropean Union - have
adopted them,

A, THE ORGANIZATION OF AMEGRICAN STATES

2, The Organization of American States prescribes the
following:

Pre-jupridicnl wnrocedures

In the first instance, it provides for pre-juridical
procedures (simerican Treaty on Pacifie Settlement - Pact of Bogota,
30th April, 1948},

1) In the event of failure of diplomatic negotiation,
recourse is had to good offices. The good offices are not
necesserily those of States but may also be supplied by
eminent citizens, whose function is that of mediators, not
Judges. The mediators sot a period of from 3 to 6 months
for the Parties to reoch a peaceful scttlement of theilr
differences; if they fail to do so, concilintion procedures
are resorted to.

2) Conciliation procedurcs can assume various forms. The
Commission of Investigation, consisting of five /fmerican
merdbers, is convened by the Council of the CAS and rmust submit
a report within six months. The 0AS Council may itself act as
a conciliation panel (under the térms of the 1947 Treaty of
Rio), Tt can act in this capacity in cases of violation of
the territorial integrity, the sovercignity or independence of
member States by one of themselves or by & non-member State.

The Inter-American Peace Committee 1s a little outside
the orbit of the 0AS (possibly through an oversight on the
part of the drafters of the 1948 Pact of Bogota). Composed
of five members, unlike the Council of the Organization
itself it is vested with juridical powers.

/It should be noted that certain Americaon States consider
that the Council, with its gbility to act in the dual capacity
of eonciliator and organ of political consultation is in
danger of becoming too powertul, while others consider that,

with its membership of five, the Inter-~American Peace Commitiee

is not unlike an oligarchy/.
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Semi-juridical procedures

3. Provision also exists for a semi-juridical procedure:
LRBITRATION.

This procedure has often been adopted by the American
S8tates. The arbiter hos sometimes been the head of a State,
sometimes the Permanent Court of Arbitretion of The Hague. The
present arbitration procedure is that laid down in the Pact of
Bogota (Chapter 5, frticles 38 et scq.).

Recourse to arbitration is optional but becomes compulsory
when a dispute having been brought before the International Court of
Justice of The Hogue, the latter has declarcd itself to be without
jurisdiction to hear the controversy (sce paragraph b hercunder).

The Pact of Bogota specifies how the JArbitral Tribunal is
to be established, how the special arbitration agrecment is to be
drawn up, the role of the Council in the event of failure to appoint
the arbiter, the form in which the award is to be drafted, ete.

Juridical procedures

L. One of the aime of the American States is to reach the
stage of inter-American justice., To take account of this desire for
compulsory jurisdiction, the Pact of Bogota, in Chapter k4, Article
331, makes the jurisdiction of the International Court of Justice of
The Hague compulsory. The Pact refers specifically to frticle 36,
paragraph 2 of the Statute of the Internstional Court of Justice and
recognises as compulsory the Jjurisdiction of the Court in all dis=-
putes of a juridical rature (e.g. the interpretation of a treaily;
any question of international law; the existence of any fact which,
if established, would constitute the breasch of an international
obligation; the nature or extent of the réparetion to be made for
the breach of an international obligation).

The Poet also provides that either of the parties to a
dispute may have recourse to the Court when conciliation procedure
has Ffailed or arbitration has not been accepted.

Furthermore, the Court alone is competent to determine
the merits of a plea by one of the parties that it is without
jurisdiction to hear the controversy. If the Court declares
itself without jurisdiction on the grounds that the controversy is
national in character, that it has already been settled or that all
internal means of recourse have not been exhausted, such coniroversy
shall be declared endsad. If the Court declares itsclf to bc with-
out jurisdiction for any other reason, this decision is tantamount
to referring the dispute to arbitration which, as stoted above
{paragraph 3), becomes compulsory in certain cases, This procedure
provides means of settling political differences by arbitration.

System of Collective Security

5. The fmerican States have organized in the American conti- !
nent a system of internal ccllective security (Inter-American Treaty
of Reciprocal <.s&sistanceé, Rio de Janciro, 2nd September, 1947).

They regard the interference of any State in the affairs
o' ancther State as tantamount to aggression. They have signed
various pacts which reject war as an instrument of policy and
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mutually reject their right to territorial conguest; they do not
recognise gains obtained by the use of force, buring the War, a
so—called emergency commitiee was set up for political defence;

it held a watehing brief over all the American States to forestall
any infiltration or any political aggression detrimental to the
continent and was, in reality, directed ngainst the Axis Powers.

In its role of an investigating and co-ordinating body, it was able
to make recommendations to the Council of the Union,

6. The system of collective secu}ity set forth in the Act
of Chapultepsc (1945) is definod by the Treaty of Rio (1947).

The Treaty prescribes preventive measures and sanctions
covaring all conflicts, and sitresses the need for closs co-
opcration betwesn the American Governments for the maintenance of
peace,

(a) It specifies that an attack by any State against
the territorial integrity, the sovereignty or
political indspendence of any other State shall
be considered as an attack against all the other
Arerican States;

{p) it imposes conciliation on the American States as
a duty. As a provisional measurs, the Councll
can assume this duty by convening the Foreign
Ministers of the countries concerned. (No time
limit is set, and 1t can happen, as it already
has, that the Council, afitsr convening the Foreign
Ministers without specifying the date of their
meeting, itself acts as the organ of conciliation);

(e) the Council alsc acts as the organ of political
consultation, In this capacity, it is vested
with powers of determination, and this makes 1its
prescriptions, which are collscitive in character,
binding on States parties to the Treaty.

Those prescriptions may comprise recall of chiefs of
diplomatic missions; breaking of diplomatic, consular and finally
postal relations; interruption of commercial, sconomic and
financial relations; tho use of armed force. ;

They are optional in the case of & mere threat or of an
extra-continental or intra-conbtinentzal conflict, compulsory in the
case of armed aggression or an aggression which, though net an
armed attack, affects the sovereigniy, the independence or the
territorial integrity of one of the membser States.

The rejection of pacifying action by an Amspican State
will stamp that State as an aggressor, Howaver, no American State
1s required to make use of armed forecs,

B. THE UNITED NATIONS

Te The American States, like the Atlantic States, have at
their dispcesal an altopnative system for the peacoful setilement
of internationel controversies, i.e. the one writiten into the
United Nations Charter.
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The Charter provides for situations of two kinds;
tho existencs of diesputes the continuance of which may constitute
a threat to the malntenance of international peace and
security, and tho existonce of any threat to the peace, breach
of the peacc or act of uggression.

8, For the first casc, the Charter {Article 33,1) lays
dovm that the parties shall first of all seck a solution of the
dispute by nogotiation, onauiry, mediztion, ceneiliation,
arbitration and judicial Settliement, or by recourse to regional
BEONCi0S OF Arrangemoncs (Article 56,1). This clausc not only
prescrivbes the traditicnal methods, but also, it is worth
noting, recogniscs the priority and value of regional arrange-—
ments for the sottlement of international disputoes. The
procedures of an agseney such as the Organization of American
States, are fully warranted under this head.

Should the parties omit to heve racourse to peacelful
means, tho Sceurity Council, if it deoms it necessary, urges them
t0o sottle thelr dispute by such means. If this advice is
followed, the Council may noverthoeless rgcommend appropriate
procedures or mothods of adjustment; tho legislation of all tho
States leavos them freedom to adopt thoso recommendations.

The Council is, of course, cxpected to take intoc consideration
any procedures already initiated and the jurisdiction of the
International Court of Justice in legal matters, Should the
partics "fail to settle the Adlspute", either of them may refer
it to the Council, The latter rcecognicses or denies the
existence of a dispute and, in the arfirmative, decides whother
it concevrns a reserved field, i.e. ono cutside the purview of
any intecrnational authority, ascertains whether tho procodures
for pacific settlement reforred to above (negotiation, enguiry,
mediation, conciliation, arbitration, judicisl scttlemsnt or
other Coundil rccommendation) have been. followed, and determincs
whether the continuance of the disputc is, in fact, likely to
endangor the maintcnance of international peace. It may then,
if it deems it desirable, recommend the adoption of further
means of pacific sotilement, the cmployment of methods of
appcasement, or sven suitable terms of settlemsnt. The field
of action of the Council is, therefore, cxtromely wids,

9. The second situation comprises thrgoats to the poace,
breaches of the peace and acts of aggression (Article 39).
When the Council has determined the cxisteonce of such
¢ircumstances, it mekes recommendations or decides what
measures shall be taken. These may be provisional measures
which it imposcs on the partics concerned {Article LO); o
the other hand, it may call on all mombers of the Crganization,
cr only some of them, to apply other sols of measurcs. The
latter may include complcte or partial interruption of ceonomic
relations or of rail, saea, air, postal and othor mcnas of
sommunication {Article hlj. If it congiders thesc to bo
inadsguate, it may take such action by sir, sea or land forces
as may bhe necggsary to maintain or restore international peace
and security.

10. Tho attontion of the Security Council may be drawn to
these disputes by the pertics concerned, including States which
apre neot Membors (Articile 35, paragraph 2}, by menber States
which are nobt parties to the dispute, by the Secretary-Goneral
(A§ticle 99) and by mombors of the Council thomsclves (Article
39).

~H- NATO RESTRICTED
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11. It is a moot point whether the Genoral Assembly may
itsclf bring a dispute to the notice of the Council but it would
scem so (Articles 10 and 12,4). The Goneral Assembly is, in any
cage, empowered to discuss any gquestions relating to the
maintenance of international peasce and securiiy fﬂrticle 11) such
as: supervision of the execution of the provisions of thc Peace
Treaties, attompts at finding peaceful means of smoothing out
differcnces opr of dealing with situations endangering peace
(Article 14). The Goneral Assombly has itself recognised that
whenever there are thrcats to thc peace, breaches of the peace
and acts of aggression in respect of which the Security Council
has beon unable to fulfil its basic function, it may be gonvened
for recommendations on the collective measures which should bs
takon {Resolution of 3rd Novewher, 1950). However, this
doclaration of competenco laaves unimpaired the primacy of the

Security Council,

12, In brief, the Unitcd Nations Charter, although it refers
legal disputes insofar as is feasible, to the International Court
of Justice, provides that pditical disputes shall be handlcd
entirely by a political agoncy, first and Toromost the Security
Council. Howsver, the Charter omits certain definitions whieh,
given a combination of procedures for the settlement of disputes,
would appear 4o be essential, for instance, the definition of a
dispute (prosumably a deadlock between bwo partics regarding the
fulfilment or non-fulfilment of certain obligations) or that of
aggrossion, Consequently, the peacoeful settlement of disputes
by the Council rests on very fragilec foundations. Last, but not
loast, in respect of gucstions of substance as oppossd to
rrocedure, the veto rule can opserato.

This probably cxplains the intercst evinced by tho
Charter itself in efficient regional agencics, to which Chaptor
VIII is dovoted.

C. RELATIONS BETWEEN THE UNITED NATIONS AND THE
ORGANIZATION OF AMERICAN STATLS

13, It will not bg out of place to examine the relations of
the United Nations with agoncies such as the Organization of
Amarican States for the pacific settlcment of disputes.

The charactcer of the OAS is two-fold, I is an
international organization designed to permit of the exsrcise of
the inherent right to individual or collective self-defence; its
basis is Article 51 of the United Nations Charter {Article 3 of
the Trcaty of Rio de Janciro, 1947). The American, like the
Atlantic States can resort 4o force after they have been the
victims of armed aggression. It is the Organ of Consultation of
the OAS which determines the character of aggression.

Unlike NATO, thc OAS must also be regarded as & regional
agency set up within the framowork of the United Nations {Article
1 of the 0A4S Chartor, Bogota, 30th April 1948).  According to the
United Nations Charter, the purpose of regional agencies is
primarily to deal with such matters relating to the maintenance
of international peace and sccurity as are appropriate for regi
action. This is ccrtainly the aim of the procedures for the
pacific seitloment of disputes beftween mombor States adopled by
tho 048. They are thus consistent with the provisions of Chapier

VIII of the United Nations Chartcr.
~6— NATQ RESTRICTED
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Consequently, in implomentation of the combined
stipulations of the Chartcr and of the Treaty of Rio de Janeiro,
in the event of o dispute, tho American States must first try to
settle it themselves by the methods they have accepted as members
of a regional agency. However, they may not use cosrcive measurcs
without the authority of the Security Council, Thoy notify the
latter of the existence of a dispute and keep it informed of the
activities undertaken or in contemplation Tor its settlemsnt.
Any member government can draw the attention of the Security
Council or the General Assembly to the existence of the conflict
(see paragraph O above). As has slready becn noted (see paragraph
7 aboveo), the Unitcd Nations must refer the disputc back again if
all means of settlement under the proscribed regional procedures
have not been cexhausited. The Sceurity Council rectains the right
o ensurc that the action taken is consitent with the purpoges aond
principlos of the United Nations (Article 52 of the Charter).

D. WGSTERN EUROPEAN UNION

ik, The members of the Western Furopean Union have also
stressed, in Articie 8 of the Brussels Treaty (17th March 1948},
their determination to sottle disputes between themselves only by
peaceful means, While the present Treaty remains in force, they
agree t0 recognise the competence of the International Court of
Justice as regards disputes of a legal character and to submit all
other disputes, by which are meant political disputes, to arbitra-
tion procedure. However, so far, this procedure doos not appear
to have becn defined.

CONCLUSIONS

15, The position of NATO States with respect to the peaceful
settloment of disputes still remains to be examined.

{a) As regards legal disputes, the position is reasonably
clear. All its members, with the exception of the
German Federal Republic, arc meimbers of the United
Nations and as such they have acknowledged not only
the optional jurisdiction of the Intcrnational Court
of Justice but, under Article 36 of the Statute of
the Court, its compulsory jurisdiction subjsct to
the reservations made by certain countries, Ls for
the German Pederal Republiec, its position is on a par
with that of its six WEU partners, by virtue of
Article 8 orf the Brusscls Treaty.

{b) As regards disputecs of a political character, member
States arc bound only by the provisions of Articls
1 of the North Atlantic Treaty and, with the
cxception of the German Federal Ropublic, by the
United Nations Charter. These provisions are very
obscure and, in & certain measure, problematical,
If ths presciibed procedures weprs followed, any
differencs between two NATO States would be submitted
to the Becurity Council, There is no need to dwell
on the benofit the enemieg of the Alliance would
derive from a public dispute between two parties to
the North Atlantic Troaty, quite apart Trom the fact
that the situation could only detericrate as a result
of such action.

-7 NATC RESTRICTED
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{¢) Under the terms of the relevant agreements, in the
final analysis 1t normally falls to the North
Atlantic Council to attempt itself to settle
differences betwecn member countries. Nevertheless,
there is neothing to prevent the parties to a dispute
if they arc menmbers of NATO, from submitting
voluntarily to a procedure for its pacific settle-
ment along the lines of those adopted by the
fmorican States, or from accepting a proccdure
reconmended to them by the North Atlantic Council.
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