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Introduction

One of the oldest questions in political sciences appeared in the beginning

of the political transition in Poland, namely: What kind of conditions lead to de-

mocracy? What kind of conceptual and institutional framework protects the de-

mocracy and democratic rules of the game? A lot of studies indicate that while

some countries had undergone at least some form of democratisation, only a few

had actually achieved democratic consolidation that is ‘a regime that meets all the

procedural criteria of democracy and also in which all politically significant

groups accept established political institutions and adhere to democratic „rules of

the game”1.

This Report deals with the problem of institutional choice and shape of the

regime in Poland during and after transitional phase. The basic aim of the Report

is to analyse the process of the creation of democratic structures and institutions

responsible for the state foreign, security and defence policies. This Report intro-

duces a revised institutional explanation theory by focusing on structures and in-

stitutions as well as on competencies of state authorities.

To this end, the Author is going to present how the institutional and struc-

tural choice has effected Poland’s foreign policy as well as security and defence

policies. The essential aspiration of this Report is to demonstrate the dynamic

process of creation of authorities’ spheres of influence, their competencies and

power. Poland’s political regime represents a mixed system. It is necessary to

stress that Poland originally opted for the parliamentary system but under the

pressure from Solidarity leader L. Wa³êsa, the institutional division of powers

was revised to form a mixed system. This state of affairs is preserved now, under

a new constitution accepted in referendum of 25 May 1997. As president A.

Kwaœniewski explained in an interview on 20 May 1997, „In general, in the new

constitution we stick to a provision that, I hope, will work in Poland. The Presi-

dent is in the middle, he is neither a chief of executive branch nor is he a person
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the has only nominal and ceremonial duties. There are instruments in his disposal

that let him act effectively in moments of confusion and in crisis situations.”2
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The structure of the Report

This Report consists of three integrated parts:

I. In the first part of the Report, the Author analyses a legal framework as well as

competencies of institutions and structures dealing with foreign, security and de-

fence policies in Poland. The research concentrates on constitutional provisions

i.e. the Amendment of the 1952 Constitution in force since April 1989, and on the

1992 Constitution, the so called ‘Little Constitution’ as well as on documents,

opinions of experts and statutes dealing with the state’s foreign, security and de-

fence policies.

II. The second part of the Final Report provides very detailed analysis of activi-

ties, co-operation and competition among politicians and institutions responsible

for the creation of a new democratic order or political regime in Poland. In that

regard, the regime changes in Poland from 1989 till 1966 offered an ideal oppor-

tunity for further intellectual and practical reflection on institutional choice and

governmental models. However, the process of political, structural and institu-

tional transformation, with continuous changes taking place, is very complex;

from the legislative transformation to the political system of the foreign policy

creation, civilian control over the Armed Forces and also its modernisation.

The main object of this stage of the research programme is to examine

negative and positive influences of the unpredictability and uncertainty associated

with the absence of clear-cut and firmly established rules of the game, and actions

of the President, Government and Parliament in the foreign, security and defence

policies. The point of departure is a thesis that constitutional regulations in a

country in transition phase promotes confusion and misunderstanding regarding

the power over the state’s foreign and security policies as well as defence system.

Lack of clear and precise constitutional solutions in those fields creates a rivalry

between a president, government (mainly Ministry of Foreign Affairs and Minis-
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try of National Defence) and parliament, concerning the power and margin of in-

dependence in running state foreign, security and defence policies.

III. The last part of the Report takes under consideration some problems related

to a new project of Polish constitution, or speaking more precisely, with new con-

stitutional solutions regarding foreign, security and defence issues. In that part of

the Report, the Author includes documents, opinions of experts, communications

and acts which are used in this paper.

The problem of relationship between the political regime and the process of

creation as well as execution of the state foreign, security and defence policies is

particularly interesting in the context of the research of the most favourable

structural and institutional forms of co-operation between the legislative and ex-

ecutive branches. Taking into account the thesis mentioned above, it makes sense

to stress that fascination with the democratisation process in Poland, and gener-

ally, in post-communist Europe, has obscured the crisis of values, structures of

states, moral norms, rules of behaviour etc., in some states of the region. That is

because the transition period from totalitarism to democracy is a period of enor-

mous complexity with regard to the domestic structure of power and democratic

institutions that provokes, limits or excludes controversies among leading political

groups or coalitions of groups over the sphere of influence. Important elements of

this transitional reconstruction of the domestic structure of power include demo-

cratic institutions and democratic constitution. Therefore, before setting out to

analyse it, it is useful to make some preliminary observations.

* we must be sure not to overlook important differences between emerging de-

mocracies (such as in CEECs) and established democratic regimes existing in

countries with a long tradition of uninterrupted sovereignty,

** a very important element in the evaluation of a democratic political regime is

the origin of a democratic order,
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*** the third distinction that is meaningful for this analysis is that between various

models of democracy since every country has its characteristic form of democ-

racy.

The fall of communism in CEECs was perceived as a point of departure

towards the process of political transformation. This historical event which also

gave birth to hopes for the rapid success of democracy and prosperity, activated a

gigantic social movement in that direction. The faith in the inevitability of the

victory of democratic ideas over totalitarian or authoritarian regimes was in fact a

dominant element. Unfortunately, it was forgotten that it was a very complex pro-

cess which would simultaneously liberate forces that are still very difficult to

control.

As an example we can point to Polish experiences during the transition to

democracy and misunderstandings concerning the division of power between the

executive and legislative branches. An important element of this transitional re-

construction of the domestic structure of power was a remodelling of existing

domestic institutions. It permits reduction in quarrels over an authority and put

democratic standards of governing into practice. Common to this conception is

the idea that the general structure and norms regarding a political regime largely

determine the types of leaders selected to rule and the nature of political pres-

sures they face while in office, as well as how they respond to them. The main,

but not the only reason for that is that democratic regimes, as compared to

authoritarian ones, are less likely to initiate domestic quarrels concerning institu-

tional (legal) and actual spheres of influences or employ force in resolving inter-

nal and international conflicts. An essential part of this thesis is the assumption

that democracies have inherent to them an ability to be a more peaceful form of

government because they „tend to give leadership to personalities of a more con-

ciliatory type, to attach importance to respect for law, to oppose military prepara-

tion and war, and to value liberty, humanity, and welfare above power”3.
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The validity of such theses is important in each individual case. In the case

of countries undergoing a political transition, they have a very special dimension.

The choice of correct institutional and structural solutions becomes then the key

regime question for a state. To a considerable extent, it also determines the effec-

tiveness of its foreign policy and external security.4 A specific example of this

type of change is Poland and her accepted constitutional regulations.

The situation in Poland of 1989-1996 was a great historical opportunity for

the country to transform its regime from totalitarian model to a democratic one.

That period can be sometimes viewed in perspective of the state’s inability to

break down old political system and rules of the game. Cyclically recurring crisis

situations showed that clearly. That fact was noticed by the observers and re-

sulted in less favourable perception of the transition process. This phenomenon,

however marginal, did not restrained a profound remodelling of political regime

in Poland.

At the first stage of the process, we were concerned with the basic changes

in the political values of the state, including ideology, and those were on a scale

which only a few could ever predict. Firs of all, they resulted in the repudiation of

political system and political structures and institutions. Secondly, they deter-

mined new directions of state foreign, security and defence policies, and rede-

fined „raison d’etre”.5 It affected the relationships and preferences between the

state’s institutions responsible for security, defence and foreign affairs, too. So, it

had been self-evident that new regulations, especially constitutional provisions,

were essential for the establishment of a very precise conceptual framework for

the state regime in transition, to define - in a very detailed way - the competencies

of the legislative and executive branches, the scope of their power as well as

some formal and procedural regulations concerning the creation and implementa-

tion of Poland’s foreign, security and defence policies.
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PART ONE : The analysis of the provisions regarding Polish foreign policy

as well as state security and defence policy under the Amendment of 1952

Constitution and 1992 Constitution.

a\ Foreign Policy and International Policy Areas

We are concerned here with solutions accepted in the Amendment to the

Constitution of the Polish People’s Republic dated 7 April 1989, and the Consti-

tutional Act of 17 October 1992 „On mutual relations between legislative and the

executive branches of the Republic of Poland and territorial autonomy”, called

the „Little Constitution”. Yet, we still lacked a real constitution. Its preparation

during the operating phase of the „Round Table” Parliament turned out to be im-

possible. The reason was strong divisions between the Solidarity minority and the

overwhelming communist majority (65%) in the Parliament, regarding a model of

Constitution. The Lower Chamber of the Parliament opted for a parliamentary

system, whereas the Senate forced a presidential formula. Reservations were also

expressed about the credibility and authority of such Parliament to pass a new

constitution, a document that has to adhere to standards of a democratic state.

The dissolution of the Parliament in summer 1991 finally closed that mater all

together.6 What remained hence was the Amendment to the 1952 Constitution.

In general, it can be emphasised that provisions contained in the April

Amendment of 1989 referring to the scope of powers of the executive and legis-

lative branches as well as presidential competencies concerning foreign policy,

activities in international relations and security matters were not very precisely

defined neither were they described  during the debate at the „Round Table”. The

vagueness that was thus caused was the natural consequence of doctrinal disputes

concerning the role and position of the president among state authorities and also

the scope of his powers in relation to the government and the parliament. That
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vagueness led to competence disputes involving ministry of foreign affairs, min-

istry of defence and the president. Such state of affairs must have affected nega-

tively the practical implementation of Polish foreign policy.

The scope of presidential powers adopted in the April Amendment was, in

effect, a political compromise of the negotiating parties, that is, Solidarity and the

government authorities. In general, the presidential position, according to the

conceptual framework of the April Amendment, was clearly limited to his politi-

cal role during the phase of transformation from a totalitarian state to parliamen-

tary democracy. The legislators’ justification for that was stressed here. The con-

cept was to create such a role for the president that he could function, precisely,

as a guarantor of a state with the socialist political  system.

His competencies as defined in the April Amendment and in other acts, ba-

sically paralleled those of the former State Council (a collective president in con-

stitutions of socialist states) and its chairman, and also those that State Council

did not poses. It also created the most controversial aspect of his competencies.

The scope of his powers had decisive influence on the political model of the state

and presidency itself.

The first group of competencies (powers) did not raise much of the contro-

versy and hence, obtaining political consensus regarding powers in this sphere

was achieved easily since it covered the traditional powers of a ‘head of state’

that is, representing the state in international affairs, heading the State Defence

Committee and the Armed Forces.

The April Amendment however, did not provide for a very clear and ex-

plicit separation of the executive powers of the president from his role as a head

of state. Among the six groups of powers that the president was vested with, as

stated in the April Amendment of 1989, the two covered the issues of foreign

policy and international relations and also the defence and security policies. Si-

multaneously, these matters also fell under jurisdiction of the government, and
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exactly, the ministry of foreign affairs and ministry of defence although this par-

ticular area, as regulated by constitutions of  democratic states, is considered to

be of fundamental significance7 mainly because it deals with creation and imple-

mentation of foreign policy, creating conditions for external and internal security

and control over the state’s Armed Forces.

The constitutional provisions, regarding mentioned above areas provoked

some questions, doubts and anxiety about the future and the results of the regime

transition. The resulting situation undoubtedly clouded the vision of Poland as a

stable and democratic country. There were attempts to resolve that, but despite

implementation of other political reforms, they continued to be based on the

communist constitution and worked towards consolidation of communist mecha-

nisms of governing.

There was an increasing awareness in the society of a need to reform the

executive branch. A new, much awaited constitution was becoming the synonym

and symbol of Poland as a democratic state with structural but also with func-

tional mechanisms characteristic of ‘mature democracies’.

The creation and wining acceptance for it, wasn’t however a simple un-

dertaking. The political squabbles between the representatives of the outgoing

socio-political formation and a new political elite, continued. The disputes in the

triangle: the parliament, government, president, regarding competencies and their

scope, and the role, and position of each of these central institutions in a new

constitutional model of the state were stalling the progress in talks.8 The funda-

mental and very controversial problems revolved around state’s foreign and de-

fence policies as well as the influence of the president, government and the par-

liament in those areas. While acknowledging that with a deep concern, one might

ask: it that a very special Polish feature, characteristic of only Polish transforma-

tion? I doubt it.
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We could observe very similar processes and problems in other Central

and East European countries. Scholars and politicians sought to uncover factors

and models that facilitated or stalled the process of democratic transition. Some

of them stressed the role played by the formal „rules of the game” in shaping the

democratic regime, others stressed functional solutions. According to G.M.

Easter thesis, a very crucial element in choosing a constitutional model of a state

under transition is the structure of the old regime elite, as „they emerge from the

breakdown phase, determines institutional choice in the transition phase”9. Inter-

nal fragmentation of the old regime elite in Poland could have, in fact, decided a

conceptual model for choosing a constitutional model of the State.

In trying to explain the case of Polish way of regime’s transformation, we

ought to have in mind very general rules of behaviour referring to the creation or

transformation of any state into democratic one. The constitution is the most im-

portant element of that transformation . In respect to Poland, the prolonged con-

troversies and disputes were either paralysing the process or sharpening political

crises. The most evident example of this was the dissolution of Parliament by the

President L. Wa³êsa in May 1992, so that he could dismiss J. Olszewski from the

post of Prime Minister. Undoubtedly, this internal action hampered the image of

Poland as a stable and democratic country. On 17 October 1992, the Parliament

passed, „for a period needed for preparation and acceptance of a new Polish con-

stitution”, a temporary Act ‘On mutual relations between the legislative and ex-

ecutive branches of the Republic of Poland and on territorial autonomy’, com-

monly called the Little Constitution10. It introduced and detailed the following:

• the principle of tri-division of powers (legislative, executive and judiciary) and

the mechanisms of their mutual balance

• description of division of authority between the parliament, government and

president



12

• definition and structure of the following branches: the legislative (Sejm and

Senate), executive (president and government) and judiciary (independent

courts).

In this way, the Little Constitution brought Poland - though in an imperfect

manner - to a political model functioning in countries with a consolidated demo-

cratic system. Its most characteristic trait was the distinct reinforcement of the

presidential authority at the expense of the legislature and the other part of the

executive branch.11

Its creators were convinced that provisions of the Little Constitution relat-

ing to the competencies of the main state institutions were designed to eliminate

disputes between them. These expectations, however, were not fully met since,

contrary to them, the powers of each branch were not defined clearly and com-

pletely. Although the Little Constitution broke with the relevant solutions con-

tained in the April Amendment, it was still to vague. In the opinion of L. Moczul-

ski (the leader of the Confederation of Independent Poland), the provisions of the

1992 Constitution had introduced even greater confusion.12

The Art. 25 of the 1992 Constitution relates to the general power of the

president. He is a representative of the executive branch. In his political capacity,

according to the Art. 28, clauses 1 and 2, he assures the compliance with the

Constitution of the Republic of Poland, guards the sovereignty and security of the

state, the inviolability and indivisibility of its territory and compliance with inter-

national agreements.

According to the provisions of art. 32, 34 and 35, the president provides a

general oversight in the field of foreign policy, national security and is the Su-

preme Commander of the Armed Forces. Simultaneously, according to provisions

of Art. 51, the foreign and internal matters are under jurisdiction of the Cabinet,

that manages the whole government administration. The art. 52 states that matters

of foreign policy, that are not explicitly reserved for the President, remain a busi-
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ness of the Cabinet. Among the numerous matters mentioned in the art. 52, there

are those that relate to the maintenance of international relationships, entering into

international agreements with other governments and international organisations,

and providing external security.13 The minister of foreign affairs is responsible for

their implementation. His duties include the practical policy implementation, co-

ordination and a general oversight of the entire foreign relations, and ensuring

their conformity with a general line of the state foreign policy. However, the

scope of his powers has not been precisely defined. Similarly, the relation of

powers belonging to the foreign minister to the same of the president was not

clearly defined. The minister of foreign affairs  is a person responsible before the

parliament for the content, quality and dynamics of foreign and international poli-

cies. The dependence of the minister on the president in this field seems to be ex-

pressed in the fact that president can express an opinion on a candidate for the

minister of that department, whose candidacy was announced earlier by the Prime

Minister. It can reasonably be claimed that solutions accepted here are similar to

a familiar model existing in states with a clearly strengthened presidential powers

in relation to the position of a government and parliament. Unfortunately, the Lit-

tle Constitution has not precisely stated the manner of the relations between him,

government and the three important ministers i.e. Minister of Foreign Affairs,

Minister of National defence and Minister of Home Affairs. They have also be-

came a subject of conflicts, criticism and a source of political tension. And,

therefore, we might ask the following questions:

• how much has the position of the president been strengthened in relation to the

government, and

• whether, and in what way has this lack of adequate legal precision affected the

process of formulating and implementing foreign and security policies
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To answer those questions we should bear in mind that the presidential

powers regarding foreign policy are not executed individually but with the gov-

ernment compulsory participation.

Firstly, the president appoints and recalls ambassadors and other represen-

tatives of Republic of Poland with the consignment of the Prime Minister and a

relevant minister (art. 32, clause 2, in relation to art. 46).

Secondly, the provisions of the Little Constitution state explicitly that the

president maintains contacts with other countries and even with Polish represen-

tatives abroad, through the minister that is relevant when it comes to foreign

matters (art. 32, clause 3) and not through its ‘own’ state minister (art. 48, clause

1) Such provisions seem to be quite clear and are included in the part of the Little

Constitution regarding government powers. The Cabinet (the Cabinet), according

to the art. 51 of the Little Constitution, ‘carries out the foreign policy’ and man-

ages the whole of the government administration, and thus, the foreign policy. Its

powers also cover maintaining foreign relationships, entering into international

agreement with other governments and international organisations and providing

the external security of the State (art. 52, clause 2, sub-clauses 7 and 8). As it is

underlined in a relevant literature, the ‘constitutional principle of assumption of

government authority (art. 51, clause 1) in the case of doubts, has been estab-

lished. That means that foreign policy co-ordination should belong to the Cabinet,

that acts in that field under general leadership of the president and working with

him.

The interpretation enlarging the powers of the president in that regard -

characteristic of the President Lech Wa³êsa term - led to the creation of two par-

allel centres responsible for shaping of foreign policy: presidential and govern-

mental. That situation was in obvious contradiction to the quoted above provi-

sions of the art. 32, clause 3 of the Little Constitution (the Report’s part II de-

scribes the actual practice in that field).



15

The ambiguities regarding provisions of the Little Constitution that deal

with foreign policy field result from the lack of modern constitutional regulations

on powers of the Minister of Foreign Affairs. The binding document in that field

is ‘completely anachronistic’ (according to the opinion contained in the Report

prepared and published by the Legislative Council working with the Prime Min-

ister and concerning the urgent and necessary changes in the legal system of Re-

public of Poland) Resolution of the Cabinet and the State Council of 28 Decem-

ber 1968. Over the years, the work on a new Act has encountered several obsta-

cles and, in effect, such a situation created an unfavourable for diplomatic prac-

tice ‘loophole’.

The Little Constitution did not regulate a very important for Poland issue of

hierarchy of international and domestic laws. That loophole was closed by the art.

90 of the new Constitution that was accepted in the referendum of 25 May 1997.

The Little Constitution also lacked regulations regarding the judiciary control of

compliance of international agreements with the Constitution, compliance of do-

mestic laws with international agreements, and did not have a constitutional

authorisation regarding the transfer of state powers to international organisations,

for example - European Union. That last provision couldn’t appear in the Little

Constitution because of the specifics of the that period. The psychological rea-

sons also played a role; it dealt with a very important issue of sovereignty that

was just regained. The new Constitution contains such provision but it is still the

one that is the most criticised.14

The competencies of the Parliament in the area of foreign policy are based

on its general legislative, controlling and executive functions. According to the

articles 1, 13 and 17, the Parliament fulfils its duties by passing Acts and other

legal documents. According to the art. 24, Sejm ‘may pass the resolution on a

state of war’ (in the case when it does not convene, the president may do so). Ac-

cording to the art. 25, the deputies are entitled to questioning (interpellation) the
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Prime Minister and a relevant minister (in this case, the Minister of Foreign Af-

fairs). Indirectly and in a limited way, the Parliament may influence appointments

of ministers of foreign affairs and national defence; by passing the vote of confi-

dence, the Parliament accepts relevant candidates proposed by the prime minister.

Parliament has also a substantial influence on foreign and security policies by the

virtue of the right assigned to it to decide on the state budget in that sphere. This

is defined in the Budget Act ,and thus, it affects the dynamics, capabilities and

directions of foreign and defence policies. A large role, however, was envisioned

for the parliamentary Committees of Foreign Affairs and National Security. They

both have considerable margin of independence. It is a result of compromises

concerning directions of foreign policy, defence etc. These Commissions provide

opinions about candidates for ministers of those departments. The Little Consti-

tution contained relatively minor changes regarding the competencies of the par-

liament comparing to the April Amendment. It underlined that the role of parlia-

ment in passing opinions and influencing the final shape of foreign policy and

external security of the country, is significant. One controversial problem, how-

ever, has arisen regarding competencies of the parliament in nominating the staff

of the Ministries of Foreign Affairs and Defence.

Summing up, it is necessary to stress that it was a conviction of the creators of
that constitution that its provisions in relation to the powers of the main state
authorities, served to avoid disputes between them. Their structure, powers and
privileges in the areas of foreign policy and security matters were meant to bal-
ance themselves, rather than compete. One might say that the aim of the constitu-
tional regulations was to ‘exhort’ to co-operate. The Extraordinary Parliamentary
Commission responsible for the preparation of the 1992 project stressed that ‘the
Constitution calls for the efficient co-operation of executive and legislative
branches provided they work with good will and remember about Polish raison
d’etat.15

b\ Issues of Poland security and defence policy
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The issues of a civilian control over the Armed Forces as well as defence

policy in a democratic state constitute a very substantial element of the concep-

tual framework of the state political system.

The essence of a civilian control over the Armed Forces reflects the subor-

dination of the Armed Forces to a political authority of the state. The relation-

ships between civilians and the Armed Forces’ commandership, and relationships

between executive and legislative branches with respect to the security and mili-

tary matters are also expressed by the tenet of the subordination of the Armed

Forces to the political, civilian authority of the state. That is because in a demo-

cratic society, ‘the power’, understanding military power, is under control of ci-

vilian politicians, independently of a matter being under consideration. They also

decide on the spectrum of the issues used to be treated as ‘the sphere of military

power’ and ‘the sphere of civilian power’.16

The civilian control over the Armed Forces is therefore viewed as a very

essential element of the democratic transformation process in any country.

Regarding the establishing of the civilian control mechanisms and structures in

Poland, very important steps were made, both in legislative area and in a practical

dimension. However, it is still quite difficult to put some solutions into force,

since Poland has a deep historical tradition of the military presence in political

and social life.17 Polish Armed Forces played also very important role in the na-

tional independence effort during WW I and WW II. In the beginning of 90s’, for

the first time since WW II, a chance for creation of such security and defence

structural framework which would respond to the standards of democratic soci-

ety, has appeared.18 Of course, after 1945, the rules concerning civilian control

over the Armed Forces were included in the 1952 Constitution.      As a matter of
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fact, they had only political meaning, without any practical consequences of in-

fluence on the democratisation of  security and defence policies creation process.

The point is, that the real chain of authority in that sphere went as follows: Mos-

cow, Political Bureau of PZPR, Ministry of National Defence (the head of the

Ministry was always a military man). Created in 1958, by the Polish Government,

the National Defence Committee (KOK), in fact, totally subordinated the Minis-

try of National Defence and Ministry of Foreign Affairs to the power of PZPR.19

The situation started to change slowly beginning in 1990, the time when the Pol-

ish Government began showing interest in tightening mutual relations with

NATO. It is necessary to say, that the first official national document in which

that idea was pronounced was ‘The Principles of Poland’s Security Policy”

adopted by the National Defence Committee and signed by the Polish President

L. Wa³êsa on November 2nd 1992.20 Shortly after, the first regulations regarding

the idea of civilian control over the Armed Forces were introduced in the April

Amendment.

A very important provision of the April Amendment changed the role of the

National Defence Committee. The NDC became an institution responsible for the

state security policy, a body standing over the Parliament regarding security and

defence issues. The Parliament powers were limited to the issues relating to a

creation of general rules on the country’s defence policy.21

The election of L. Wa³êsa for the President of RP in December 1990,

marked the beginning of the second stage in the process of introduction of civilian

rule over the Armed Forces. The main driving force behind that process was the

President himself and a team of specialists working with the President’s Bureau.

Their goal was to strengthen the executive branch by transferring much of the

powers from the communist dominated Parliament to the President. At the same

time, the reforms in that field were being prepared by the Cabinet of Prime Min-

ister J. Bielecki. The civilian Deputy Minister of Defence, J. Onyszkiewicz con-
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tributed much of his personal effort too. On 11th of March 1991, he presented on

the Interdepartmental Commission on Reforms (appointed in February 1990) a

package of proposals that included:

1. appointment of a civilian as a Ministry of National Defence

2. transformation of MON into a civilian department

3. limitation of the military bodies’ executive powers (mainly that of General

Staff) to military matters only

4.  submitting a Chief of the General Staff directly to the authority of the Minister

of National Defence.22

The goal of the Deputy Minister, Mr. Onyszkiewicz, was also to merge fi-

nancial and personnel branches of MON with the General Staff and to create an

independent department that would oversee military infrastructure. The General

Staff itself was to be restructured in such a way so as to fit it in the structure of

MON. It is to underline that much of those proposals by J. Onyszkiewicz and J.

Kuriata, the other Deputy Minister, were implemented. The side effect of those,

was ensuing dispute between Prime Minister J. Bielecki, the President, Parlia-

mentary Commission on National Defence and Constitutional Commission on

National Defence.23 The dispute revolved around regulations regarding the role

and powers of the President and the Minister of National Defence in the field of

the state security and defence. Its essence was a desire of President L. Wa³êsa to

widen his executive powers at the expense of the government and parliament, and

strengthening of military structures (mainly the General Staff) by positioning it, in

the power structure, directly under the President.

The regulations of the April Amendment and relevant provisions of the

Compulsory Military Service Act of 21 November 196724 ran contrary to each

other and that even deepened the authority conflict between the President and

government, especially the Ministry of National Defence and a Chief of the Gen-

eral Staff.25 The Little Constitution of 17 October 1992 didn’t improve the things
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either, although it was intended to break the disputes and stop the rivalry between

state authorities responsible for the external security and national defence. It was

also meant to give credence to the claim that Poland was a democratic state with

a law system that was up to the constitutional standards of democratic countries.

The main message of the Little Constitution was to be a political neutrali-

sation of the Armed Forces, and thus, elimination of the possibility of influencing

them by the political parties. But, in general, that goal was achieved only par-

tially. The main reason was, ‘that other Acts and regulations regarding powers of

the main state bodies over the Armed Forces hasn’t been changed’26. Particularly,

it concerned the amended Compulsory Military Service Act of November 1967,

Service by the Professional Soldiers Act of 30 June 1970, Military Discipline and

Responsibility for Breach in Discipline, and for Offending Soldier’s Honour and

Dignity Act of 31 March 1963, and many others.27 A legal refurbishing of the

whole sphere of security and defence required, however, more time. Most of the

legislation regarding that area was created in a different political reality and their

transformation and adaptation to the new reality was taking a lot of time. Despite

that, in the years 1990-1993, some 10 Acts that were the most important for

functioning of the Ministry of Defence and relations on the line Ministry of De-

fence - President - General Staff, were amended.28

In „the Little Constitution”, the sphere of problems associated with exter-

nal security and defence of the state falls under authority of the President, gov-

ernment and minister of defence. These central institutions have the most say in

the question of civil powers over the Armed Forces. This is an indispensable ele-

ment in the formula of the democratic state and one of the basic conditions for

meaningful and independent existence in the international society. That prerequi-

site requires clear definition of the role, place and function of the Armed Forces

in the structure of a democratic state. It should be stressed that the Armed Forces

are one of the most important components of that structure, although not a power
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by themselves. However, due to their specific organisational characteristics, the

functions they are to perform must be adequately fitted in that structure. Ade-

quately means, in such a way that it is possible to have efficient control over

them. To make that possible, the Armed Forces should be politically neutralised.

That means that such legal provisions should be accepted so as to prevent them

from becoming a player in the area of state governance and remain only a tool of

the government. Of no less significance in a democratic state is the non-political

character of the Armed Forces.

According to „the Little Constitution”, the president is ‘the highest author-

ity over the Armed Forces’ (art. 35, clause 1). During a wartime he nominates the

Chief Commander and has the power to dismiss him (art. 35, clause 3). In com-

parison with the April Amendment, he has considerably more powers regarding

the appointment to the most important posts in the defence department and in the

Armed Forces. He also nominates and dismisses the Chief of the General Staff of

Polish Armed Forces, commanders of services and regional commanders (rec-

ommended by a minister of defence, art. 35, clause 2).

He is also entitled to a wider participation in the appointment of the minis-

ter of defence (by issuing his opinion about a candidate for that post, art 61). Si-

multaneously, eliminated was a possibility of collision of powers inside the ex-

ecutive branch, which was not the case under previous regulations.

The general effect of provisions contained in „the Little Constitution” is:

* a more cautious selection of the Armed Forces staff,

* creation of a specific sphere of influence for the president in this field.

The first was considered a positive outcome of introduced reforms. How-

ever, the second one could cause some tensions and misunderstanding concerning

a margin of presidential and governmental inter-dependence. The reason for

choosing such constitutional arrangements was the fact that they did not deter-

mine a state system: presidential or parliamentary. But because of the lack of very
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precise constitutional regulations regarding above matters, the issue of civilian

control has created a space for potentially dangerous conflicts between Ministry

of Defence, President and General Staff, for the next three years.

The regulations of „the Little Constitution”, in the section specifying presi-

dential powers in regard to the external security did not provide him with a formal

tool which would enable him to personally command the Armed Forces. The ‘su-

preme authority’ formula has in itself, to a considerable extent, a traditional

meaning typical of such a constitutional entry, rather than being the norms defin-

ing material powers of the president.

The body that was to aid the President in implementation of his powers

over the Armed Forces - according to the art. 34 of „the Little Constitution” - was

to be the National Security Council (the Council did not deal with a matter of

Armed Forces development, that was reserved for a civilian department of

MON). Under the Little Constitution, the President had wide powers in regard to

the security and defence as a Chairman of the National Defence Committee

(KOK). One has to underline that such an important institution has not been in-

cluded in „the Little Constitution”. Instead, it was described in detail in the

quoted before, November 1967 Act on Compulsory Military Service. The both

documents created a legal situation where powers of the President and MON

were unclear and, sometimes, contradicting each other unintentionally provoking

conflicts between those state bodies.29

The executive directive of the President of 13 December 1991, regarding

makeup and powers of the National Defence Committee (KOK) and powers of

the National Security Bureau (BBN)30 made the NSB the most important, al-

though not envisioned in the constitution, body responsible for shaping the secu-

rity policy and defence of the state. Indirectly, it also strengthened position of the

President as the Chairman of the National Defence Committee. That, and provi-

sions of the art. 9, clause 2 of the amended Act of November 1967 31 provided
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him with wide powers regarding the security and defence policies; the president

could by means of executive directives, acts that are legally inferior to the con-

stitution, decide on issues so important for the country.32

„The Little Constitution” does not provide clear description of powers of relevant

departments. According to the art. 56, clause 1 „the scope of powers of a minister

is defined by the relevant Act”. Regarding the ministry of defence, it was the No-

vember 1967 Act. In the opinion of many experts, provisions of that Act did not

fit the regulations of „the Little Constitution” „creating a legal state that was far

from clear”.33 When analysing government powers in shaping the state defence

policy in the years 1992-1995, one may state that it wasn’t meaningful. That

started to change with the creation of the Committee on Defence Matters of Re-

public of Poland.34

      The Parliament takes a special place among state authorities responsible for

defence. Its wide controlling and legislative powers enabled introduction, in a

relatively short time, of legislation that brought Poland closer to the standards re-

quired by the NATO and, in general, by democratic countries. The turning point

in that regard was, undoubtedly, the year of 1994. The consecutive Acts and

other regulations describing power of the main state bodies in regard to a civilian

control and command of the Armed Forces let us state that Polish defence system

steadily evolved to the point where „a civilian and democratic supervision of the

Armed Forces ceased to be a theoretical concept only”.35 Among the legislation

that broke with the past system the most important was the Act on a Minister of

Defence of 15 December 1995. Its greatest value is that it details the powers of a

minister of defence regarding the Chief of Staff, military structures, military

prosecutors office and military courts. The Act’s provisions subordinated the

Chief of Staff to the Ministry of Defence. Such provisions create a civilian control

of the Armed Forces and help to integrate the Ministry of Defence (regardless of

state’s political model: presidential or parliamentary).36 The Act delegates to the
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provisions of future constitution matters concerning authority and process of deci-

sion making in the field of security and defence. It does not state which of the

main state authorities (the president, parliament or government) is empowered to

make such decisions and in what way.

The quoted Act became a legal basis for the regulations regarding civilian and

military departments within the Ministry of Defence. According to the legislation

intentions, the Ministry of Defence had to introduce its inner regulations through

a directive (art. 10, clause 2). At the same time, the Cabinet was obliged to pre-

pare more detailed legal acts concerning the Ministry of Defence and its Statute

(art.10, clause 1 and 2).37

The Parliamentary Commission on National Defence plays an important

role in supervising the Armed Forces. In the years 1991-1993, the Parliament and

representatives of Ministry of Defence, General Staff and President’s Office

worked on the Polish defence doctrine and restructuring of armament industry. In

the years 1993-1995, there were parliamentary sessions that dealt entirely with

defence issues of Poland.38 In April of 1994, the new office dealing with relations

Parliament-Ministry of Defence was created within that ministry. It was called the

Under Secretary for Parliamentary Matters39 and given to a civilian coming from

the ruling coalition. It was one of the examples of the process of strengthening

civilian control of the Armed Forces. That new institution confirmed the change

in perception regarding relations: Ministry of Defence - Parliament and was en

example of continuing reforms within that ministry.

PART TWO : The Foreign Policy and International Relations under the

Amendment of 1952 Constitution and 1992 Constitution.
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a\ Some practical consequences concerning foreign policy and international relations under the
Amendment of 1952 Constitution and 1992 Constitution.

The period from May 1990 till December 1996 covered two presidencies;

that of L. Wa³êsa and A. Kwaœniewski. Certainly, the years of presidency of Lech

Wa³êsa were more meaningful. That period provides a lot of interesting materials

supporting conviction of the right-wing politicians coming from such parties like

PC (Alliance of the Centre) and Ruch dla Rzeczpospolitej (Movement for the

Republic) that President Lech Wa³êsa was to strong a personality to allow for the

presidential model assumed in the Little Constitution and let him mediate disputes

and tensions between the executive and legislative branches. That concerned, in

particular, matters associated with his activities in the field of foreign policy and

him being a supreme power over the Armed Forces. The regulations in those ar-

eas were perceived as a source of danger for the democracy. The doubts related

to the presidential powers that entitled him to „supervise the foreign policy and

national security matters” (art. 28). The broader interpretation - accepted by Lech

Wa³êsa - assumed the right to exercise other powers than „supervising the foreign

policy and national security matters”. These rights were mainly related to the ex-

ertion of influence on a staff of the Ministries of Foreign Affairs, Defence and

Home Affairs (the so called presidential departments).40 Such an interpretation of

powers resulted from a perception of presidency as an independently acting in-

stitution limited only by the requirement of non-violation of the Constitution by

the means of special powers.

The practice of L. Wa³êsa presidency provides several interesting examples

confirming this thesis. However, I strongly believe that such situation could occur

in any country on its way from a totalitarian regime to democracy.

It is evident that a transition time markedly reveals a lack of democratic

rules of governing. The tenure of A. Kwaœniewski seems to be slightly different in
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that respect. Any remaining question marks will be answered by his activities

while in the office.The provisions of art. 32, clauses 1 and 3 of „the Little Con-

stitution” are somewhat of the novelty („the president provides general leadership

in the field of foreign relations”). It may seem to imply that the President is a

creator and executor of the state’s foreign policy. This, however is not so. Bear-

ing testimony to this, are the provisions of the above mentioned art. 32, clause 3,

art. 33, 46 and 51, clause 2, point 7, and art. 55, clause 1, and art. 56. It is diffi-

cult to find in them any real presidential powers in that area; it rather seems to be

a strict co-ordination of work with relevant ministries. The experience gained

during tenures of Foreign Ministers K. Skubiszewski, A. Olechowski, W Bar-

toszewski and, to a lesser extent, D. Rosati, seems to suggest a number of misun-

derstandings in that field. Starting from 1991, disputes about a pattern of foreign

policy, its directions and main creators, seem to spread a shadow over that area.

A very symptomatic signal was a criticism of K. Skubiszewski and behaviour of

president L. Wa³êsa during the attempted coup in Moscow, in August of 1991.

Without consulting relevant ministers, the president ordered mobilisation of

Armed Forces and appointed a non-constitutional crisis group (Advisory Com-

mittee) for a period of the coup. In effect, the meeting of the Advisory Committee

of the President called in August 1991 transformed into a forum for mutual accu-

sations and suspicions. One of the opposing figures, among others, was the next

Defence Minister, Mr. J. Parys.

Such characteristic, two-track foreign policy, together with some incoher-

ence in activities of the Ministry of Foreign Affairs, despite assurances to the

contrary of minister K. Skubiszewski, lasted even afterwards.41 An example could

be a presidential initiatives „NATO-bis” and „EU-bis” which were not  consulted

with the Ministry of Foreign Affairs, but were announced by the president during

his visit to Germany in April 1992.
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The „NATO-bis” proposal was the most controversial one, aimed at the

strengthening the relations with NATO. It resulted from two factors: L. Wa³êsa’s

character and his determination to have a decisive impact on state’s foreign pol-

icy and his wrong estimation of Poland’s position on the Continent. Another ex-

ample of controversy between the government, the president and Parliament

erupted by the occasion of a treaty with Russia. During his visit in Moscow in

May 1992, president L. Wa³êsa was to sign the Polish-Russian treaty prepared by

the government of J. Olszewski (with K. Skubiszewski as the Minister of Foreign

Affairs).42 However, two hours before the commencement of talks with B. Jeltsin,

the Polish President received a cryptogram in which the Prime Minister withdrew

his permission for such talks. In such a situation, L. Wa³êsa started negotiations

with President Jeltsin as if against the stand of Polish Government. The treaty

was signed anyway. That was an unprecedented event in the history of Polish di-

plomacy, since the functions of the president as a head of state include signing

international agreements previously prepared by the government and not negoti-

ating or renegotiating them. Should signing of the Polish-Russian treaty, in this

situation, be considered a personal success of President Wa³êsa?

The dualism in Polish foreign policy was also illustrated by conceptual

differences between the Prime Minister J. Olszewski (6 December 1991 - 5 June

1992) and L.Wa³êsa regarding directions of Poland’s Western policy. Whereas

the President urged priority for the relationships with Germany, J. Olszewski,

during his visit to Italy in April 1992, clearly suggested shifting the emphasis

from Germany to Italy (his conviction was that Italy was the state that would lead

Poland into Western Europe).

The disputes and tensions between L.Wa³êsa and J. Olszewski as well as

between l. Wa³êsa and Parliament did not subside till the creation of a new Gov-

ernment of H. Suchocka (11 July 1992 - 25 May 1993).43Moreover, it should be
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emphasised  that chances of reaching a real compromise in the triangle: president

- government - parliament were not realistic.The reason for that was the presi-

dential nomination of gen.Wilecki for the post of Chief of Staff of Armed Forces.

That wasn’t a good news in regard to the cooperation between a new Minister of

Defence, J.Onyszkiewicz, and the Armed Forces.Gen.Wilecki was viewed as a

very ambitious officer interested in reinforcing Armed Forces’s position at the

cost of Minister of Defence.44As predicted, the situation didn’t improve.The state

of a strong tension between the Belweder and W.Pawlak, who formed the next

Government (26 October 1993 - 4 March 1995), regarding directions and initia-

tives of foreign policy, persisted. The controversy revolved around presidential

power to nominate the staff of so called presidential ministries:Ministry of For-

eign Affairs, Ministry of Defence and Ministry of Home Affairs. Despite consti-

tutional provisions, L.Wa³êsa strongly insisted on his rights regarding those min-

istries. A lack of new constitutional regulations concerning the position and com-

petencies of the Minister of Foreign Affairs ( a relevant Act of 1974 was still in

force)undoubtedly hindered the cooperation between the minister and the presi-

dent.45The misunderstandings that arose in this area, most emphatically illustrate

the essence of that conflict. Its existence and its increasing dynamics were made

possible by the unclear and inexplicit provisions of the Little Constitution in the

field of great significance for any country, and especially for a country „drifting”

with difficulty towards a model of democratic state. The„clean hands”action in-

troduced by A. Olechowski, then Foreign Minister, created additional grounds for

conflict between W.Pawlak, A.Olechowski and L.Wa³êsa. Besides, minister

A.Olechowski, personally nominated by L. Wa³êsa, started his tenure with a pro-

posal to pass a new Act on Foreign Minister Position and Competencies. It had to

lead to new disputes between him, the new coalition Government SLD/PSL and

the president.46  In opinion of former minister,  W. Bartoszewski „Minister A.

Olechowski - as the first Foreign Minister - had been strongly confronted with the
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situation where he had to struggle for his constitutional rights to nominate an am-

bassador or under-secretary of his own ministry.47 W. Pawlak and A. Olechowski

also appeared to have conflicting views on a speed and forms of Poland’s inte-

gration with EU and NATO as well as directions and options of Polish foreign

policy. Those problems were the subject of controversies during work of the Par-

liamentary Commission on International Matters in January 1995. The mutual

accusations of the Prime Minister and minister Olechowski regarding a lack of

co-ordination in the field of foreign policy and claims that A. Olechowski was to

independent in his personnel policy, and that he wanted to eliminate the Prime

Minister from the foreign policy creation process, undermined a previous consen-

sus reached in that field. 48

The departure of the minister A. Olechowski in January 1995 deepened the

government crisis and additionally weakened Poland in the international arena.

The new Cabinet of J. Oleksy (4 March 1995- 26 January 1996)49 started, again,

with the disputes regarding the Prime Minister’s right to nominate the staff of so-

called presidential ministries. Mr. J. Oleksy strongly insisted on his constitutional

prerogatives (art. 32 and 33 of Little Constitution) in that field; as the Prime

Minister he is responsible for internal and foreign policies.50 The negotiations on

that issue continued from February 16th to March 3rd 1995. Finally, the President

personally nominated W. Bartoszewski for the post of Foreign Minister, M.

Okoñski for the post of Minister of Defence and A. Milczanowski for the post of

Minister of Home Affairs.

Mr. Bartoszewski’s willingness to become a Minister of Foreign Affairs in

J. Oleksy Government was seen by the observers of Polish political scene as a

very positive signal. He was respected within Solidarity movement and interna-

tionally. He was also experienced in the diplomatic field. Mr. Bartoszewski’s

nomination removed, or rather reduced, the worries of opposition about the

power monopolisation by the SLD/PSL coalition. We may consider the year of
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1995, as a very successful and fruitful one in respect to Polish contacts with EU

and NATO. For example, Poland completed 1994 PfP Individual Programme and

successfully started 1995 PfP Individual Programme, it accepted provisions of

„NATO Enlargement Study” and may others. It needs to be stressed that the

Minister of Foreign Affairs co-operated very closely with the Minister of Defence

with respect to PfP. To make contacts more effective, an Inter-Ministerial Team

for Co-ordination of Polish Foreign Policy regarding NATO and EU, was created.

Moreover, the Minister of Foreign Affairs started formula 16+1 negotiations on

NATO. Meanwhile, we could observe a tendency to reinforce SLD/PSL coalition

unity so as to speak in one voice on foreign policy and security matters, even if

some controversies still existed.51 This very important aspect of foreign policy

was the subject of discussion during a great parliamentary debate in May 1995.

Almost all the deputies, regardless of their party affiliation, accepted the view of

Mr. Bartoszewski on the need of one voice in foreign policy. The crucial issue,

while considering the question of democratisation of structures and procedures in

the foreign policy field, was still the Foreign Minister independence from the

president. Strengthening the position of that minister was an open question during

the discussion on the Act on Defence Minister.52

On 19 October 1995, Mr. A. Kwaœniewski became the next president (in

the second round he won 51.72% of the votes). Such an election outcome was

perceived by the Solidarity circles as a disaster with unforeseeable consequences

for transformation process and the one that created a real possibility for its rever-

sal.53 Regardless of such worries, Mr. Kwaœniewski presidency seems to be

slightly different in this respect. The foreign policy, defence and security issues

have been free of political tension and competition quarrels. The co-operation

between the foreign minister and the president has also been assured. Such an

opinion refers to directions, forms and methods used when implementing the

state’s foreign policy. Nevertheless, some objections regarding the present coali-
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tion, its credibility and political ambitions raised by the opposition seem to per-

sist. As the former foreign minister, A. Olechowski stressed - „the entire legisla-

tive and executive powers wound up in the hands of the same political option”,

and at the same time „there is an absence of very clear and precise legislation re-

garding the competencies and position of the main authorities within political

framework”.54

From this point of view, a very symptomatic event took place when the

Foreign Minister, D. Rosati, reprimanded two top officials of that ministry who

prepared, together with the Euro-Atlantic Association, the Report on cost calcu-

lation of NATO enlargement, without his approval.55 The Chairman of the Sejm

Commission on International Matters, B. Gieremek expressed his disapproval

with the actions of the minister.56 A pressing problem is a new Act covering com-

petencies of a Minister of Foreign Affairs. That question hasn’t found its solution

yet. It is a kind of paradox that the Ministry of Defence, an institution that seems

to be the most difficult to regulate, has its own Act on the Minister of Defence

while an Act concerning the competencies of Foreign Ministry is still an open

question. That area is still covered by the relevant 1968 Act. Regardless of the

fact that the new Constitution eliminates some controversial issues in that field, a

new Act on Foreign Ministry is needed.

b\ Some practical consequences concerning security and defence policy

The provisions of 1992 Constitution - as it was analysed in part I of this Report -

contained solutions that should have stimulated the co-operation between the ex-

ecutive and legislative branches as well as between the president and minister of

defence and the General Staff. According to the legislation in force „the president

is the supreme authority over the Armed Forces” (art. 35). He can nominate and

dismiss - with the consent Minister of Defence - the Superior Commander (art.



32

35, clause 2). In the wartime, he can nominate and has a power to dismiss the

Chief of Staff of Armed Forces (art. 35, clause 3). In comparison with the April

Amendment he has considerably more say in nominating important officials in the

defence department and in Armed Forces (art. 61). Such constitutional regulations

were to eliminate any possible collisions of competencies inside the executive

branch. However, contrary to the expectations they resulted in the following:

• more cautious selection of the personnel of the General Staff

• creation of a special presidential sphere of influence in the security and de-

fence fields

The first was perceived as a positive element regarding democratisation of

the relationships between executive and legislative branches. The second, how-

ever, caused a lot of tensions and disputes among politicians within state authori-

ties and in the years 1990-1995 provoked conflicts that were dangerous for a

democratic transition process in Poland. They revolved around the issue of „the

extent of the President’s and Chief’s of Staff independence and their powers

comparing to the same of the Minister of Defence.

The first phase of that conflict related to declarations announced almost

simultaneously by the Prime Minister, J.K. Bielecki, Minister of Defence, J.

Onyszkiewicz and President L. Wa³êsa. The declarations stated a determination

of their authors to start profound reforms in the defence department and in the

area concerning relations between the Minister of Defence and the Chief of

Staff.57 Mr. Onyszkiewicz and President L. Wa³êsa suggested quite different ap-

proaches: L. Wa³êsa’s proposition aimed at strengthening his executive powers

(because the Sejm was at that time totally dominated by the communists, as Mr.

Wa³êsa stressed) while minister J. Onyszkiewicz and Prime Minister J. K.

Bielecki were interested in creation of a new conceptual model of relationships

between the Ministry of Defence and Chief of Staff, and also between the Presi-

dent and Ministry of Defence. Their reforms would create a civilian control over
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the Armed Forces and would create parliamentary controlling mechanisms over

the Ministry of Defence and the Armed Forces.58

Such different ideas and preferences had to provoke dispute in the triangle:

president - government - Sejm. After the collapse of J.K. Bielecki’s Government

in December 1991, for the moment, the reforms were pushed by the former Dep-

uty Ministers, Mr. J. Onyszkiewicz and B. Komorowski. The situation changed

when a new Prime Minister, J. Olszewski nominated Mr. J. Parys for the post of

Minister of Defence (Mr. Parys was the first civilian minister since the beginning

of transformation in 1989). A conflict between President L. Wa³êsa and J. Ol-

szewski’s Government exploded when Mr. Parys questioned presidential pre-

rogatives as „the highest power over the Armed Forces” and dismissed gen. B.

Komorowski from his post and appointed for his position Mr. R. Szeremietiew

(form the Movement for the III Republic). Minister J. Parys appointed also Mr. R

Sikorski (a person unknown to the Polish political scene) for the post of the Dep-

uty Minister of Defence.59 Those developments resulted in a political crisis that

threatened the stability of the country. Besides, reforms proposed by Mr. Parys

and the „presidential” National Security Bureau differed from each other com-

pletely. The proposals of the National Security Bureau aimed at extending presi-

dential powers over the Armed Forces by directly subordinating the General Staff

(and its Chief) to the President L. Wa³êsa while Mr. Parys wanted it to be subor-

dinated to him. A lack of comprehensive legislation in that area and serious dif-

ferences in understanding the essence of civilian and democratic control over the

Armed Forces hindered process of changes in that field. The disputes and worries

about spheres of influences and a scope of independence among Mr. Wa³êsa,

minister J. Parys and Mr. J. Olszewski became intense because of the very indi-

vidualistic personalities of those political figures. According to A. Michnik’s

opinion „L. Wa³êsa wanted to be a charismatic national leader, acting in accor-

dance with the rules established in Solidarity times. He strove to have such power
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over the country as he had over the Solidarity movement. Those powers included

influence over the Government, Parliament, Armed Forces, police and the judici-

ary system as well.60

The controversies between Mr. Parys and President Wa³êsa spread into

Parliament. A dramatic moment came when Mr. Parys accused the President of

involving the Armed Forces in the politics. A special commission was created to

resolve that problem (25 April 1992). The Commission absolved Mr. Wa³êsa

from those accusations. The President dismissed Mr. Parys on 23 May 1992 and

Sejm, after a dramatic session, dissolved the Cabinet of J. Olszewski (5 June

1992). The reason of the Sejm action was the implementation of governmental

„inspection resolution” prepared by the Home Minister, A. Macierewicz. 61

The new Cabinet of Ms. H. Suchocka (11 July 1992 - 25 May 1993) set

new hopes for better co-operation on the line: president - government - parlia-

ment. The new Defence Minister, Mr Onyszkiewicz, declared his readiness to

start implementation of reforms regarding Armed Forces that he began when he

was a Deputy Defence Minister in J. Bielecki’s Government. Besides, state of

good co-operation between him and Minister of Foreign Affairs, Mr. Skubiszew-

ski, was perceived as a good prognosis for those reforms.62 They would result in

simplification of the Defence Ministry structure and creation of more precise

framework for relationships between a Defence Minister and Chief of Staff.

First of all, the Minister of Defence would manage the financial and per-

sonal policies in both institutions. It meant that relevant and separated structures

would be replaced with the one responsible for both, finances and personnel. 63

Unfortunately, at the same time Mr. Wa³êsa dismissed the Chief of Staff, gen. Z.

Stelmaszczuk and appointed for that post gen. Wilecki. Gen. Wilecki was well

known as a person deeply interested in strengthening position of Armed Forces at

the cost of the Minister of Defence and in extension of powers of the General

Staff in regard to the security and defence matters.
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The counteraction of Mr. Wilecki hampered minister Onyszkiewicz re-

forms. Acting with a strong support of Mr. Wa³êsa, gen. Wilecki consequently

worked to enlarge a range of presidential powers and privileges regarding secu-

rity and defence policies as well as strengthening the position of Armed Forces

against the civilian Minister of Defence.64 So, we can say that the process of dis-

integration of the Ministry of Defence has begun; the civil part of the Ministry of

Defence linked its interests with the Government and Parliament while its military

part and the General Staff was strongly opting for Mr. Wa³êsa..

Such a situation, undoubtedly, did not help in time when Poland declared

its determination and readiness for strengthening relations with NATO.

The reforms in the Armed Forces, democratic and civilian control of the Armed

Forces and clear rules of behaviour regarding executive and legislative branches,

those were the conditions of Poland’s future NATO membership. The disputes on

the position of Defence Minister as well as the powers of the Chief of Staff in-

creased in the fall of 1993 after gen. B. Komorowski’s appointment for the post

of the Defence Minister in the new Cabinet of Mr. W. Pawlak (26 October 1993 -

4 March 1995). Mr. Komorowski’s reforms in the Armed Forces went in two di-

rections: on the one hand, they aimed at increasing the Government powers con-

cerning security and defence policies, and on the other, they aimed at strengthen-

ing the position of the Defence Minister opposite President by taking away some

powers, regarding the Armed Forces (or speaking more precisely - the General

Staff), from the National Security Bureau. Those proposals indirectly limited

presidential privileges resulting from his functions as the Chairman of the Na-

tional Defence Committee. They also tried to create a credible system of civilian

control over the Armed Forces by strengthening the Ministry of Defence at the

cost of Chief of Staff (for example, Mr. Komorowski wanted to get back the

control over the Department of Civil Education, Intelligence Service and Counter-
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Intelligence Service). Despite those efforts the position of Mr. Wilecki strength-

ened considerably.

Some usual disputes concerning the position of the Defence Minister to-

ward the Prime Minister appeared also inside the Cabinet of Mr. Pawlak.65 The

struggle between Mr. Komorowski, Chief of Staff , President Wa³êsa and inside

the Government itself with respect to the conceptual model of civilian and demo-

cratic control of the Armed Forces continued to threaten the internal stability and

credibility of Poland as a democratic state. An example of that was a close co-

operation of Chief of Staff with Mr. Wa³êsa while bypassing the Ministry of De-

fence and its head. In autumn of 1994, a serious conflict arose involving the

Minister of Defence, P. Ko³odziejczyk, gen. T, Wilecki and Mr. Wa³êsa. The es-

sence of that dispute was exactly the issue of civilian control over the Armed

Forces and a subordination of the General Staff (practically the whole Armed

Forces) to the Minister of Defence, since it is him who is responsible before Par-

liament for defence and state security. For that reason he also must have the right

to decide on matters concerning Armed Forces, preferably, he must have the right

to make binding decisions. Speaking in general, Mr. Ko³odziejczyk proposed a

number of amendments to the Little Constitution which would in precise way di-

vide the competencies of a civilian Minister of Defence and the General Staff.

Neither gen. Wilecki nor Mr. Wa³êsa agreed to those proposals.66

We deal here not simply with a personal dispute, although it seemingly

may so appear, but with the conflict of two different philosophies on the place of

Armed Forces in the structure of state institutions and also two philosophies on

the function of Armed Forces in the state. The President L. Wa³êsa aspired to

take control over them, the police and special services. The position of Mr. Ko-

morowski, and earlier, J. Onyszkiewicz, was clearly against such tendencies.

Thus, the co-operation of gen. Wilecki and the President, observed in the spring

of 1994, signalled their wiliness to sideline the Defence Minister, P.
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Ko³odziejczyk, although in accordance with the principles in force in a demo-

cratic state, it was the Chief of Staff who should be dismissed for insubordination.

Instead, the Prime minister dismissed Mr. Komorowski (10 November 1994).

That was a distinctive signal that the position of the Armed Forces is on the rise.

In the ensuing discussion over the formula of civilian power over the Armed

Forces, the opinion that appeared to dominate was the one emphasised by the

new chief of the National Security Bureau, Mr. H. Goryszewski (June 1994), that

the President should have a direct authority over the Armed Forces. The project

of the Act on Powers, which was to regulate the question of authority over the

Chief of Staff, submitted by himself for discussion in the Parliament only deep-

ened tensions that prevailed in that field. He proposed, among other things, that

the supreme authority of the President over the Armed Forces, in purely adminis-

trative matters, be performed through the Minister of Defence, whereas in the

question of his direct command, that should be performed through the Chief of

Staff.

The omission of the Defence Minister in discussions resulted in the famed

dinner at the Drawsko military training ground, during which an unprecedented

voting took place. The participating generals were to state their opinion on ability

of Mr. Ko³odziejczyk to co-operate with gen. Wilecki. It was all to evident that

that whole issue was only a pretext to show Mr. Ko³odziejczyk’s incapability to

head the Ministry of Defence.67 A general opinion prevails that without a permis-

sion of L. Wa³êsa „the Drawsko dinner” wouldn’t be possible68 and that the en-

suing dismissal of Mr. Ko³odziejczyk would not have occurred. The Drawsko

matter, beside an earlier conflict around the Ministry of Defence demonstrates a

lack of understanding of the significance of a civilian control over the Armed

Forces appropriate in a state with established democratic political system.69

To enable the President to perform his functions, the Little Constitution

granted him - as it was outlined in the part I of this Report - the power to nomi-
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nate a Chairman of the National Defence Committee. Through the National De-

fence Committee the President is to execute his powers in the field of internal and

external security of the state.

According to the presidential Directive of 13 December 1991, the National

Defence Committee was „a proper authority regarding policy creation on the

state’s security and defence”. Its functions included collection and presentation of

information on the state of national security, defining dangers to that security and

preparation of proposals aimed at neutralising those dangers.70 The National De-

fence Committee was subordinated to the President in two ways. First, the Presi-

dent as the Chairman of the Committee had a tremendous influence on that insti-

tution and secondly, he was a direct superior of the Secretary of the National Se-

curity Bureau „the executive body of the N.D.C.”

Reporting about the process of democratisation of the structure responsible

for the state security and defence policy, one has to emphasise a very ambiguous

position of the Parliamentary Commission on National Defence in respect to Mr.

Wa³êsa’s attitude in relation to Mr. Ko³odziejczyk during the „Drawsko din-

ner”.71 That state allowed Mr. Wa³êsa to continue his pressure on the Govern-

ment and especially the Ministry of Defence. The reforms announced by the Sec-

retary of the National Security Bureau, Mr. Goryszewski fully reflected the es-

sence of presidential policy intended on strengthening the position of Armed

Forces and the General Staff in the structure responsible for Poland’s security and

defence policy. The state of tensions between the President and the Cabinet be-

came even more evident at the turn of 1994/1995. After dismissal of Mr. Ko-

morowski in November 1994, his post remained vacant till March of 1995. The

President demanded removal of the Prime Minister and threatened dissolution of

Parliament regardless of the fact that it would be illegal. The situation approached

the point of a state crisis. Gen. Wilecki was supposed to be appointed a new

Prime Minister by Mr. Wa³êsa.72 A very dramatic moment came during the par-
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liamentary discussion on Polish foreign and security policies in January and Feb-

ruary 1995. Taking part in that discussion, President Wa³êsa very ostentatiously

called for strengthening the Armed Forces’ position within current structures and

declared that „the military men ought to rule over the Armed Forces”.73 Obvi-

ously, such a declaration impaired Poland’s chances for a NATO membership

(the civilian control over the Armed Forces is a basic condition for that member-

ship).

L. Wa³êsa’s position contrasted with a general conception represented by

the majority in Sejm as well as by SLD/PSL coalition. A new government with J.

Oleksy as the Prime Minister (4 March 1995 - 26 January 1996) recommended a

very clear model of civilian control over the Military and greater independence of

Defence Minister from the Chief Commander and General Staff.74 The acting

Minister of Defence, J. Milewski presented Sejm with the conceptual model of a

transition in that field. First of all, he stressed the need for a new legislation re-

garding the Armed Forces and Defence Minister powers over the General Staff.

In his opinion, the Chief of Staff had to be subordinated to the Defence Minister,

not to the President. „Such is the logic of our constitutional provisions”, he said.

Contrary to the project originated in the National Security Bureau, the one sub-

mitted to the Parliament by Mr. Milewski in March 1995 emphasised the need for

creation of a democratic defence system in Poland, i.e. such mechanism in which

„ a defence policy creation belongs to the political authorities while military ac-

tions and training during peace time belongs to the military men”.75 Also Mr.

Okoñski, the new Defence Minister recommended by President Wa³êsa76 de-

clared his readiness to help resolve that problem but he didn’t make any impact in

that field.

Independently from a crisis situation with respect to the relations between

President and the Armed Forces on one side and the Ministry of Defence and

Government on the other, Poland achieved a very substantial progress in its rela-
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tions with NATO. On 2 February 1994 the Prime Minister, W. Pawlak signed the

PfP treaty. As the first post-communist country Poland also signed the PfP Indi-

vidual Programme (5 July 1994).

The progress in development of Polish relations with NATO was facilitated

by the signing of two agreements which provided a formal, legal basis for further

relations:

The Information Protection Agreement signed in Brussels on November 3rd.

1994 and the Status of Forces Agreement (SOFA) which presently is in the proc-

ess of ratification by the Polish parliament. In January of 1995, Polish govern-

ment delivered to the NATO headquarters a document outlining general guide-

lines for Polish policy toward PfP. The document described directions of Armed

Forces’ transition and a state of defence system. It also included some financial

and technical data regarding implementation of PfP. That paper and talks with

NATO that followed it, resulted in completion of  negotiations (20 April 1995) on

a document called „The Defence and Planning Process” which was equivalent of

the DPQ (Defence Planning Questionnaire).77 Poland was, again, the first post-

communist state to do so.

On the issue of a civil and democratic control of the Military, the end of

1995 marked the end of the first phase of Polish reforms regarding the overhaul

of security and defence systems that intended to create a co-operation between

the civilian and military authorities i. e. Ministry of Defence and General Staff

and a new law system in that regard. The following documents regulating the se-

curity and defence issues were adopted by Sejm in 1995:

◊ February the 16th, the Act concerning basic defence problems

◊ October the 2nd, the „Information on implementation of the Act from 16th of

February”

◊ December the 16th, The Act on Minister of Defence which describes in a de-

tailed way the scope of his powers and independence, his position in the secu-
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rity and defence system and especially, his position opposite the General Staff

and its Chief.78

On 19th of December 1995, Mr. A Kwaœniewski (SLD) was elected the

next President of Poland. Since then, the system of relations among state authori-

ties began taking more clear a shape. The present model of the presidency does

not provide for an ideal co-operation, democratisation and stabilisation of the de-

cision making process but the presidency of Mr. Kwaœniewski seems to be differ-

ent in that respect. More than one year into his term, Mr. Kwaœniewski does not

confirm the worries of the opposition regarding his activities in the field of for-

eign policy and security, and defence matters. However, in the beginning it ap-

peared that his victory might hinder Polish NATO aspirations and its desire to

became a member of EU and WEU for the reason that „Kwaœniewski election

means acceleration of the re - communisation of Poland” or that ”the SLD return

to power might be a threat to the new political deal in Poland”.79 But for some

observers, Mr. Kwaœniewski was perceived as „a very pragmatic and gifted poli-

tician or simply, a cynical opportunist who will be trying to remove any doubts

concerning his policy toward Russia”.80 The widely held opinion was that for the

NATO and EU, the most important would be his acts and not symbols and even

his political past.81

For the purpose of this Report, we will take under consideration the still-

open question of a civilian and democratic model in defence field and description

of powers, and competencies in that regard. That problem provokes the greatest

polemics because of the absence of clarity in that area.

It was believed that a proposal by the President-elect to create a National

Security Council as an advisory body for the President could become an impor-

tant element of linking the presidential powers of „general management” over

foreign and security policies, with the powers of the Government to „manage”

and „decide” on those matters. Increasing the functions of the National Security
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Council would create the possibility for harmonising actions taken by the Gov-

ernment, Parliament and President. Unfortunately, completing the staff of the Na-

tional Security Council is still an insurmountable problem82 and the process of

finding an organisational and legal formula that would guarantee the effective

control of Armed Forces by the President and Ministry of Defence is still in prog-

ress. The disputes regarding understanding the idea of a civilian control over the

Armed Forces resulted in passing by the Parliament the Act on the Minister of

Defence, in force since 14 February 1996. It is the most important Act concerning

the position and functions of the Chief of Staff and Minister of Defence. Its provi-

sions are evidently in favour of the later; the minister performs his duties with the

assistance of the General Staff and in accordance with the concept of that Act, he

can make decisions concerning the structure, organisation and operation of the

Armed Forces (after obtaining an opinion on those matters from the Chief of

Staff).83 An open question, as of today, is how the Minister of Defence will exe-

cute the provisions of the long-awaited Act on Powers. The Act on Minister of

Defence does not give an answer to the two important questions, which of the

principal state authorities: the president, government and parliament, has to make

the fundamental decisions concerning the security and defence, and what will be

a procedure of the decision making process. These matters have been omitted in

the Act on Minister of Defence, instead, they were refereed to the new constitu-

tional regulations. J. Simon, an American expert on security and defence prob-

lems in the CEECs’, described the above Act as „a master-stroke”, the decision

that eliminates arguments against NATO enlargement. He said, ‘I am really

happy because of this’.84

Summing up, we can say that a real democratic overhaul of the Armed

Forces took place, in fact, when Mr. Wa³êsa left his office.

In the middle of 1996, the next step in that direction was taken; the Chief of Staff

position has been incorporated into a civilian structure of the Ministry of De-
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fence, thereby providing its minister with an important tool for a secure civilian

control over the Armed Forces.

Another vital decision was creation of a separate chain of command for the

Armed Forces, with the Minister of Defence at its top. The Chief of Staff became

on of the 5 Deputy Ministers in the Ministry of Defence. The reforms carried un-

der the Act of December 1995, created substantial progress in that area. How-

ever, even the best model of the relationships between civilian and military

structures does not protect them from suspicions and rivalry. They exist in all

country, even the ones with a long democratic traditions.

The implemented reforms put to rest the worries about a democratic transi-

tion in Poland.85 When it comes to a legislative and institutional aspect, the prob-

lem of security and defence system was still regulated by the Little Constitution.

Due to the instability of political scene and a lack of democratic traditions in re-

spect to the Armed Forces’ position in a constitutional model, the work on a new

constitution progressed rather slowly. But, finally, in June 1996, the Constitu-

tional Committee of the National Assembly completed its work and after discus-

sion in the Parliament, and after being accepted in the referendum of 25 May

1997, the new Constitution is expected to be in effect in autumn 1997.

Mr. Kwaœniewski, explaining a long time it took to complete the constitu-

tion, listed few basic reasons: the worries of the first post-1989, not-so-

democratically elected Parliament, that it lacks legitimacy, its lack of experience

and knowledge in the field of democracy and differences in opinions on a state

constitutional model. The 7 years that passed since the beginning of work of the

Constitutional Commission of the National Assembly made everybody aware of

the fact that for a normal functioning of the state one needs a clear and precise

description of state authorities’ powers and relations between them or „otherwise,

it is an invitation to quarrels and conflicts or irresponsibility”.86
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Giving a speech at the forum of member countries of the North Atlantic

Council, on 17 January 1996, Mr. Kwaœniewski listed the most important for Po-

land aspects of its foreign policy and national security:

∗ a stable and predictable foreign policy for „now and future”

∗ its steady goals i.e. integration with NATO and EU,

∗ a need for individual contacts with countries seeking a membership in NATO

according to the formula 16+1,

∗ Poland’s readiness to present its own proposals regarding co-operation within

formula 16+1,

∗ constant work on bringing Polish Armed Forces and political structures to the

NATO standards and „a full implementation of the rule of a civilian control

over the Armed Forces”.

We know the standards regulating the civilian-military relationships in the

West’ he said during that forum. He continued, ‘While working on a new consti-

tution, we seek to introduce clear provisions regarding the division of powers

between the main state authorities during peace-time and in extraordinary situa-

tions. Knowing the importance of those issues, we introduce new regulations

without waiting for the acceptance of a new constitution. One of the first legal

acts that I signed after taking the office of the President was the Act on the Min-

ister of Defence. That Act established a clear rule of a civilian control over the

Armed Forces’.87

The Act mentioned by the president is a basic piece of legislation systema-

tising the work of the Ministry of Defence, General Staff and its Chief. Other

legislation in that field covers some 10 Acts and 600 directives regarding the re-

lationships and power of the civilian authorities over the Armed Forces and the

General Staff. One of the most essential matters is implementation of the Sejm

Resolution of 16 February 1995, on the basic problems of the state defence. Be-

sides areas that were regulated under the Act of 15 December 1995, the Resolu-
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tion obliged the Government, among others: to provide for a steady rise in a

military budget so as for it to get to the 3% of the GNP till 31 December 1997, to

outline the defence outlays for the next 5-year period, and to prepare a long-term

plan dealing with the Armed Forces’ development.88

The deputy minister Karkoszka described the state of  implementation of

that Resolution at the parliamentary session in June 1996. Undoubtedly, a lack of

detailed executive directives to that Resolution hinders the implementation of

many of its provisions. The main problem is financing of the Armed Forces’ re-

structuring. The legal frame for that creates the project of an Act on Compulsory

Military Service accepted by the Government on 5 November 1996. It is to re-

place the amended Act on the Common Duty of Defence of the Republic of Po-

land.89
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PART THREE : Foreign policy of Poland and civil and democratic control

over the Army under the new Constitution

The new Constitution accepted in the referendum on 25 May 1997, puts

the matters concerning foreign policy and the state security and defence in the

chapter that deals with the powers of the state’s main authorities. There are no

separate chapters regarding the state defence. Those were delegated to be regu-

lated by ordinary Acts (art. 117). The constitution, though, because of the impor-

tance of those matters, regulates „the extraordinary states” in the Chapter XI.

The Sejm and Senate is the highest legislative authority in the state (art. 95). The

Constitution is the most important legislation. The foreign policy, international

relations and external security matters are the business of the Parliament that

passes relevant Acts.

The Regulations of the Sejm accepted through the Resolution of 30 July

1992, entitles it to the substantial controlling powers. The Resolution of 13

March 1995, on the Government’s duties toward Sejm and Senate and its repre-

sentation in the work of the Parliament 90 imposed on the Ministry of Foreign

Affairs and Ministry of Defence a duty to co-operate with the Parliament with the

preparation of a state budget and to initiate legislative acts. It is to remind that the

above Resolution of 1995, obliged the Ministry of Defence to appoint a Secretary

or Under Secretary who would work with the Parliament. Because of that duty,

the Ministry of Defence issued a Directive (21 April 1994) creating such an of-

fice. The Directive was amended in February 1996 providing for the creation of

Under Secretary for Social and Parliamentary Matters in the Ministry of Defence.

The parliamentary commissions play the most important role. They work

with relevant ministries (in this case with the Ministries of Defence and Foreign

Affairs) on creation of current and long-term policies regarding foreign affairs and

state security (art. 110).The legislative and controlling functions of the Parliament



47

is expressed by its right to question (interpellation) the Prime Minister and his

Ministers (art. 115). Sejm can also influence the state foreign policy by deciding

on the state budget. The Sejm, passing the budget Act, and Senate accepting it by

a resolution, decide on the state outlays on a foreign policy and international rela-

tions (arts. 219 and 223).

Indirectly and in a limited way, the Sejm may influence nominations for the

posts in the ministries that deal with foreign policy and state defence, by deciding

on the confidence vote and accepting a Cabinet proposed by the Prime Minister

(art. 155). The Sejm also decides, in the name of Republic of Poland, about the

states of war and peace. The resolution of war can only pass when the country is

under an armed attack or when so obliged by the international treaties on a mu-

tual defence. When the Sejm is not in session, the state of war is being declared

by the President.

The President of the Republic of Poland „guards the sovereignty and secu-

rity of the state and the sanctity and indivisibility of its territory”. When it comes

to the foreign policy and international relationships, the President „represents the

state in foreign relations” (art. 133, clause 1). The new Constitution did not in-

clude in its context the imprecise articles 32 and 33 of the Little Constitution that

said of the general „leadership (of the President) in the field of foreign relations”.

The President, because he „represents the state in foreign relations”, nominates

and recalls Polish representatives in foreign countries and with the international

organisations, ratifies and withdraws from international agreements, accepts and

withdraws his acceptation of foreign representatives. An important entry in the

art. 133 is its clause 3, stating that in the field of foreign policy, the President

„works with the Prime Minister and a relevant minister”. The legislators ex-

pressed that way their intention to provide for co-operation and not a rivalry be-

tween those authorities.
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It can be said that, in the new Constitution, the presidential powers in the

field of  foreign policy were limited to the representation of the state outside, and

positions of the Prime Minister and a Cabinet were strengthened (art. 146 and

148). Similarly, presidential powers regarding defence issues have been limited

too.

In the field of exterior security and state’s defence, besides provisions of

already quoted art. 126, the President is a „superior commander of Armed

Forces” (art. 134, clause 1). In the time of peace, the President executes his pow-

ers as „a superior commander” through the Minister of Defence (art. 134, clause

2). The President appoints a Chief of Staff and the top military commanders (art.

134, clause 3).

The new provision is the one that deals with a tenure of a Chief of Staff. In

the new Constitution, the President appoints the Chief of Staff and top military

commanders without preceding motion on that matter of the Prime Minister (art.

134, clause 3). In the war-time, the presidential power to nominate the Chief

Commander must be preceded by a relevant motion to that effect by the Prime

Minister. The same procedure is in effect when recalling the Chief Commander

(art. 134, clause 4). The detailed powers of the President regarding the Armed

Forces, as intended by the authors of the Constitution, will be regulated by a

proper Act (art. 134, clause 6).

The new Constitution, and that is a significant novelty, precisely describes

powers of the Prime Minister, making him responsible for the Cabinet appoint-

ments (art. 154, clause 1) and for its work (art. 148). That means that removed

were any doubts concerning so called „presidential ministries” included in the

provisions of the Little Constitution. The President’s role regarding the Cabinet,

according to the art. 144, was limited to the nomination of the Prime Minister

(clause 3, pt. 11), acceptance of the Cabinet as a whole (art. 154, clause 1) and

accepting dismissal of the Cabinet (art. 144, clause 3, pt. 12). Indeed, the provi-
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sions of the art. 146, clause 1 and 3, state that „the Cabinet conducts interior and

foreign policies” and „within the scope and according to the constitutional provi-

sions and ordinary Acts, provides the exterior security”, „manages, in general,

relations with foreign countries and international organisations” and „manages, in

general, the defence issues”, but in the consecutive entries (especially the art.

149) the Constitution clearly designate relevant ministers to „direct specified de-

partments of the governmental administration or to carry out duties as described

by the Prime Minister”.

The powers of the Cabinet in the field  of state’s security and defence are

limited to the Prime Minister’s motion on appointment or dismissal of the Chief

Commander and to the co-operation of the Minister of Defence with the President

in nominating to the military ranks described in relevant Acts (art. 134, clause 4

and 5). For the purpose of this Report, it is important to mention the art. 146 of

the new constitution. The clause 1, includes a general directive for the Cabinet in

the field of foreign and interior policies. The following clauses (especially the

clause 4, pt. 7, 8 and 11) impose on the Government the duty of conducting the

policies that would provide state’s external security and a general management in

the field of state’s defence.

As it was said earlier, the new constitution does not describe powers of a

Ministry of Defence (neither the powers of a Ministry of Foreign Affairs). In the

first case, starting 14 February 1996, the Act on the Ministry of Defence, is in

force. (Still, there is no relevant Act on a Minister of  Foreign Affairs). At the

same time, the ministries of defence and foreign affairs are to be responsible be-

fore the State Tribunal (art. 198) similarly like some of the one-person executive

bodies in the field of state’s defence. One of them is to be a Chief Commander.

Those persons also will be responsible before the State Tribunal.

To show the changes that take place within the state authorities responsible

for the state’s security and defence, one has to mention again the Act of 14 De-
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cember 1995 on the Minister of Defence and provisions of the new Constitution.

Both cover almost the entire field of security and defence. According to the Act

of December 1995, „the Chief of Staff is the highest ranking, when it comes to

his functions, commissioned officer” (art. 7, clause 2) and „he commands the

Armed Forces on behalf of the Ministry of Defence in the peace-time” (art. 6,

clause 1).

In the chain of command, the Chief of Staff is subordinated to a Minister of

Defence (art. 7, clause 1). Such a provision is to integrate institutions responsible

for a defence and, one must to underline, it complies with the requirement of a

civilian control of the Armed Forces (art. 13, clause 1, pt. 1 and art. 14, clause 1).

The new Constitution designates the President to be a superior commander of

Armed Forces, and who executes his powers in that field through the Ministry of

Defence. The constitution does not specify the position of a Chief of Staff. That

matter is regulated under the Act of 15 December 1995. Its art. 7, clause 1, states

that „the Chief of Staff of Polish Armed Forces is subordinated directly to the

Minister of Defence”.

One can say that the Constitution accepted in the referendum closes an im-

portant period in Poland’s political and structural transformation, a period of

seeking a legal and organisational model that is representative to the democratic

countries. That concerns a structure of state authorities, their powers toward each

other and the scope of their responsibilities and mutual subordination. It is safe to

state that in connection with other legislation already in force or being work on,

and regarding detailed matters of foreign policy, external security, human rights

and liberties, extraordinary states etc., the Constitution creates a clear picture of

decision making centres of power. It is not to say that we achieved an ideal state

in that matter. It is rather difficult to achieve in such a short time. The mature de-

mocracies spent a lot of more time to create their political models of a state.
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Polish foreign policy will be somewhat hindered by the lack of an Act on

Minister of Foreign Affairs. We also await issue of several executive directives in

connection with the Sejm Resolution of 16 February 1995 regarding basic prob-

lems of national defence. But the achieved state of affairs lets us hope that a

practical implementation of our foreign and security policies will avoid some

traps that were existent in the Little Constitution.

The new Constitution will be in force three months from the date of its

publication.
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