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THE REFORM OF THE CONTRCL MECHANI SM OF THE EUROPEAN CONVENTI ON FOR THE
PROTECTI ON OF HUMAN RI GHTS AND FUNDAMENTAL FREEDOVB

THE NEW PERVANENT EUROPEAN COURT OF HUMAN RI GHTS
1. GENESI S OF THE REFORM

Uni versal and regional protection of human rights have gone hand in hand
in the process of the establishnent and devel opment of the ECPHR. Thanks to
their stronger, conpared to the other UN-nmenber states, political, economc
soci al and cultural dom nation, the European states have proved nore efficient
i n devel oping and i npl enenting the human rights proclai med and regul ated by
treaty by the UN. International judicial protection of human rights provided by
the ECPHR is a qualitatively new step in the devel opnment of this sphere of
i nternational |aw

The present institutionalized control system of the ECPHR conbi nes
political (Conmittee of Mnisters of the Council of Europe) and judicial
structures (the Court and the Conm ssion). These have shown suffi cient
flexibility to meet not only the requirenent of l|egal protection of human rights
but also political requirenments of the States Parties, especially in conplex and
delicate cases. In addition the ECPHR provides for a critical interaction
bet ween the case | aw practice of the Conm ssion and the Court and for its
i nprovenent. Confidence in these bodies, both on the part of the State Parties
to the ECPHR and on the part of individual applicants and their prestige have
been constantly grow ng. Strasbourg jurisprudence has greatly influenced the
nati onal |law of the States parties to the ECPHR

A backl og of applications necessitated a nunber of inprovenents in the
control machinery. These were both of a structural and a procedural nature and
were aimed at inmproving the work both of the Court and of the Comm ssion. The
present control system albeit sone shortcom ngs, has been operating quite
successfully and may boast sone remarkabl e achi evenents. They were the result of
the work of the nmenbers of the Conmission, the Court and their Secretariats.
Thus the European regional systemof international |egal protection of human
rights has energed as the nost efficient in the world.

Protocol 11, opened for signing by the Council of Europe nenber States on
May 11, 1994, envisages radical changes in the control machinery of the ECPHR
It provides for termnating the activities of the present control bodies - the
Conmi ssion and the Court, and for setting up a Permanent Court of Human Ri ghts.
The Conmittee of Mnisters no |onger takes part in deciding cases. The
jurisdiction of the Court will be binding for the States parties to the ECPHR as
well as the right to individual application

The reformis a political and | egal challenge for united denocratic Europe
in which protection of human rights is still vulnerable. The new Court and the
States parties to the ECPHR should seek to retain this high |evel of
jurisdiction and do everything possible to i nprove the protection of human
rights. This will determ ne the success of the reform

In drafting Protocol 11 its authors sought to establish a new control
system capabl e of neeting present needs and future chall enges. The probl em of
the reformwas perceived as being of great inportance and scope. The |egislative
process was influenced by a nunber of factors. One was the extension of the
operation of the ECPHR to the Eastern part of the European continent. This
resulted in the emergence of new geographical and political realities expected
to give rise to new legal, political and procedural problens. This will probably
i npart new di mensions in the interpretation and inplenentation of the
Convention. The extent of these changes is difficult to project. But be as it
may, the authors of Protocol 11 were guided by their striving to strengthen the
| egal aspects in jurisdiction and exclude the political elenent (represented by



the Conmttee of Mnisters) and to ensure the mandatory jurisdiction of the
Court and the right to individual application, these principles also covering
t he new East European states which are becom ng or will becone parties to the
Conventi on.

Along with these factors of a prevailingly legal-political significance,
there were al so a nunber of others, mainly of a qualitative nature, which al so
i nfl uenced the process of the reform These are the growi ng nunber of
applications and pendi ng cases, the |arge nunber (al nost 80) of nenbers of the
Conmi ssion and the Court, etc.

Fol | owi ng years of discussions, a political conprom se was reached in
favour of the nost radical version of the reform Probably that is why Protoco
11 bears the signs of a difficultly achieved political conprom se which
noreover, had to be reached against time. Drafted under the pressure of tineg,
today this Protocol is a legal and political reality. It would not be realistic
to expect its amendnent before its entry into force which will probably take
pl ace at the turn of the century. The nost appropriate approach now is
concentrate on the solution of problens in the inplenmentation of Protocol 11 so
as to make the best out of its provisions. A nunber of conprom se fornulations,
energing as weak points in the text of the Protocol, could be nended by flexible
interpretations both in the Rules of the Court and in its practice.

The new Permanent European Court of Human Rights the jurisdiction of which
will be free of political elenents, will no doubt consolidate the all-European
| egal space established by the ECPHR now al so i ncluding the countries of Central
and Eastern Europe which have becone parties to the ECPHR | ndependent judicial
control exercised in Strasbourg is an inportant |egal guarantee of the
irreversibility of denocratic refornms in Eastern Europe and at the sane tine
gives an inpetus to their devel opnent in conpliance with all-European criteria
underlying the so-called "Strasbourg Law'. It has a strong positive effect on
the protection of human rights in the national |law of the countries in this part
of the Continent. Their national |aw should be harnonized with ECPHR standards.
Strasbourg | aw encourages better awareness of equality between citizens and the
state apparatus. It makes representatives of state institutions realize that
they may be controlled by a supranational |legal institution. The |ega
consci ousness inherited fromtotalitarian tinmes in the Eastern part of the
continent changes with the realization that in Strasbourg jurisdiction the State
has no influence over judgnent on clainms | odged against it. Therefore it would
not be an overstatenent to claimthat the ECPHR and the Pernmanent Court form one
of the mainstays of the legal protection of human rights in the East European
countries. But they still remain a somewhat unknown phenonmenon in the | ega
realities in these States. That is why additional efforts are necessary to
overcone this situation.

The reformal so entails some risks stemming fromthe inclusion of the East
European states in the Strasbourg system One of these refers to the
preservation of the present high criteria in inplenmenting the Convention. These
should remain but it should not be forgotten that the East European states are
only at the beginning of a long and difficult process of denocratization in the
conditions of market economy. The problem here is whether the reforned
Strasbourg systemof purely legal control of obligations under the ECPHR wi ||
prove flexible enough to nmeet possible serious difficulties experienced by the
East European states in inplenenting the Convention

From a nore general point of view, the practical inportance of the
accession of the East European countries to the ECPHR may be seen as a first
stage in their integration in already existing denocratic European institutions.
It is aqualitatively new stage in the devel opnment of integration between the
European states in the humanitarian sphere. The ECPHR i s an unprecedent ed
i nternational |aw docunment in its definition of the rights it protects as
"common heritage" of all European states - parties to the ECPHR and as an all -



Eur opean achi evenent based not only on comon val ues but al so on comon heritage
of political traditions and ideas.

2. | NTERNATI ONAL LEGAL PERSONALI TY OF THE COURT

In its essence Protocol 11 is an international |egal treaty anmending the
content of the ECPHR. As its main purpose is to regulate the statute of the new
Per manent Court, it is a constituent act of a new subject of international |aw -
t he Permanent Court.

The Protocol does not provide for the maki ng of reservations and actually
excl udes them

Protocol 11 is supplenmented by an appendi x with the headings of articles
to be inserted into the text of the ECPHR and to the protocols thereto. These
headi ngs have been added for the sake of a better understanding of the text and
have no | egal force. The Explanatory Report attached to Protocol 11 was
di scussed and approved with the Protocol by the states which took part inits
drafting. But it, too, has no | egal force. The Explanatory Report |acks the
characteristic features of an international treaty and is not subject to
approval by the states binding thenselves to Protocol 11. Mreover, it can
hardly serve as an authoritative interpretation of the text of Protocol 11 as
such an intention has been expressed neither by the authors of the Protocol nor
in any other docunment. In other words, the Explanatory Report does not provide
bi ndi ng sol uti ons which the Court should take into account in drafting its
rul es. The Explanatory Report, however, may serve for the better understandi ng
of Protocol 11. Protocol 11 will enter into force a year after all Parties to
t he Conventi on have expressed their consent to be bound by it (Article 4). From
that nmoment on the Court starts exercising its functions and the anendnents to
the ECPHR take effect. The accession of new states will take place only on the
basi s of the new text.

Until the new Court starts operating, the Court and the Conm ssion will
continue exercising their functions. They will work in the conditions of a
constantly growi ng nunber of applications. These bodi es and the Council of
Europe are taking all nmeasures to guarantee the efficiency of the Strasbourg
bodi es, regardless of the immnent termnation of their activities.

The States which took part in the negotiations and drafting of the
protocol pledged to ratify it as soon as possible. Delays are due above all to
the conpl ex nature of the respective parlianentary procedures in sonme of the
States. The new nenbers of the Council of Europe which have not taken part in
the drafting of Protocol 11 have bound thensel ves to accede to the Protocol
This was a major political requirement in joining the Council of Europe.

The specific nature of the Court as an international legal institution is
determined by its basic function. And this is to ensure the observance of the
engagenent s undertaken under the ECPHR (new article 19). It outlines the
framework of its international |egal personality.

The Court is a materialization of the idea of collective control and
i npl enentati on of obligations under the ECPHR It is a principal part of the
public | aw order established by the ECPHR in the field of human rights in
Europe. It excludes all other international procedures for interpreting and
i npl enenting the ECPHR (new Article 62).

The Court is an independent, international and supranational institution
Its international |egal personality differs fromthat of the Council of Europe
and the other international organizations.

The new pernmanent Court is also a new subject of international law It is
not a nmere anal gamati on of the former control bodies under the ECPHR - the
Conmi ssion and the Court. The new Court is authorized to nmake its own deci sions
regarding its organi zation, functioning and jurisdiction.

At the sane tinme, however, it is also the successor of the former control
bodi es. Though not identical to themit will take over all their powers and



obligations including pending cases in order to guarantee continuity in the
control functions of the ECPHR

The new Court should be perceived as bound to the present |egal practice
of the Conm ssion and the Court. It is part of the existing conplex control
system operating on the basis of the ECPHR and will take over the rights and
obligations of the two control bodies it succeeds. It is as bound to the forner
jurisprudence of the Conm ssion and the Court as the other participants in this
system like the States parties to the Convention, for instance. In as far as
the jurisprudence of the Conm ssion and the Court has becone an integral part of
the Strasbourg system of public order, this systemshould al so be followed by
the new Court, taking over both the formal and the non-fornal obligations of the
former bodies.

Anot her characteristic feature of the i ndependent |egal personality of the
new Court is its independent will formulated by the bodies of the Court in
conpliance with their powers. The will of the Court finds expression inits
deci si ons.

The i ndependence of the new Court, both in respect to its internal and in
respect to its external relations, is also an inportant sign of its
i nternational personality. It finds expression both in the collective
i ndependence of the Court as a body and in the individual independence of the
menbers of the Court. The independence of the Court is al so guaranteed by the
privileges and i mmunity enjoyed by its judges and adnministrative staff. The
i ndependence of the Court nmakes it possible for it to dispose of its own budget
and to pursue an independent adm nistration policy. The efficiency of the Court
shoul d not be restricted by financial or admnistrative dependence on ot her
bodi es of the Council of Europe. But sone objective factors, such as limted
financial resources, may set the framework within which the Court will have to
decide its own problens, including those related to its jurisdiction and
pr ocedur e.

The supranati onal powers vested in the new Court restrict to a certain
extent the sovereignty of the individual states. But we should not forget that
the provisions of the ECPHR | eave a consi derabl e margin of appreciation within
the framework of which the protection of human rights on the part of the State
is brought in conformty with the State's own concrete potentials.

3. REA STRY OF THE COURT

The Registry is the adnm nistrative body of the new Court. The functions
and the structure of the Registry will be laid down in the future rules of the
Court. This problemis regulated quite generally and insufficiently in the
respective text of Protocol 11

New Article 25 sinply states that the Court shall have a Registry. It also
says that it will have a Registrar and one or nore Deputy Registrars el ected by
the plenary Court (new Article 26). The Explanatory Report explains that the
Court's Registry is provided for by the Secretary General of the Council of
Eur ope.

Article 25 of Protocol 11 specifies that the Court shall be assisted by
| egal secretaries. The Explanatory Report further explains that the purpose of
this provision is to ensure that nmenbers of the Court can, if they w sh, be
assisted by | egal secretaries. These are assistants who may be appoi nted upon
t he proposal of the judges. They must have the necessary qualifications and
practical experience to carry out the duties assigned to them by the judges.

Protocol 11 increases the independence of the Registry of the new Court
fromthe Council of Europe. Under Protocol 11 the Registry is part of the new
Court. Its structure and functions will be regulated by internal |aws which the
new Court will establish by adopting its Rules. The new anended text of the
ECPHR makes no nention of a need of any administrative |link between the Registry
of the Court and the Council of Europe. And this is one of the inportant



differences fromthe former legal regine. Under the latter, though their
functions were actually conpletely independent, the Secretariats of the
Conmi ssion and the Court were closely bound to the Council of Europe in
adm nistrative ternms and terns of enploynent.

The new Court will have the | egal power to determ ne the functions and the
paraneters of the Registry and to dispose of its own budget. W may presune that
availing itself of this greater freedom of the provided by Protocol 11 in
regul ating the status and the functions of the Registry, the Court will draw on
positive experience gained in the many-year practice of the Secretariats of the
Conmi ssion and the Court in their interaction with the Council of Europe. Thus,
for instance, the nmenbers of the Registry of the new Court should enjoy the sane
status as the other menbers of the Secretariat of the Council of Europe. The
Court should accurately formulate its Registry's relations with the Council of
Europe in adm nistrative terns and terns of enploynment. It shoul d al so deci de
whet her the officials of the Registry will be only enpl oyees of the Court or
al so enpl oyees of the Council of Europe. Mst probably the Court will not change
the positive practice of of the Registry working under the directives and
supervision the Court - by the President or by the Registrar of the Registry.

The considerable freedomgiven to the Court in regulating matters
concerning the Registry at its conveni ence nay, on the one hand, be considered a
fl exi bl e approach. On the other hand, it should be borne in mnd that the one-
year period given for the constitution of the Court and the drafting and
approval of its rules is too short, especially against the backdrop of the
growi ng nunber of applications |odged in Strasbourg which requires maxi mum
continuity between the old and new pernmanent Court. That is why the new Court
shoul d be constituted w thout delay and adopt its rules of procedure.

The generally formul ated provision on | egal secretaries | eaves a nunber of
matters unregul ated, matters concerning their status, functions and rel ations
with the Registry. Article 25 creates the inpression that their status and
functions differ fromthose of the Registry, in other words that these are two
different categories of |egal associates of the Court.

The new Court may discard or adopt the special systemof |ega
secretaries. Its newrules may stipulate that the nenbers of the Court be
assisted only by law clerks of the Registry. This will be a continuation of the
successful forner practice of the Conmm ssion and the Court. This is possible
because new Article 25 does not define the term"legal secretary". It could
apply to any assistant of the Registry

The Expl anatory Report draws a cl ear distinction between two categories of
assistants but it is not binding in respect to the Court. The Court may decide
that the termlegal secretary shall apply to the law clerks of the Registry
assisting the Court but not being personally and permanently attached to
i ndi vi dual judges. Such a decision woul d guarantee equal working conditions for
all judges and elimnate the possibility of the setting up "separate offices"
for each separate judge which may result in their being placed on an unequa
footing in terns of staff conpetence as well as in the conpl ete subordi nati on of
the I egal secretaries to the individual judges to whomthey are attached. This
deci sion woul d give all judges access to qualified jurists of all |egal systens.
Most judges will continue to work on cases of many states and access to
different | egal experts would be nore efficient than the permanent services of a
lawer famliar with a single legal system But this decision wuuld also require
conditions enabling judges to keep abreast of the devel opment of |aw and | ega
practices in their countries. This may be achi eved through the setting up of a
library or a sophisticated informati on system

However, the Court may al so decide to introduce the system of |ega
secretaries to provide individual and | egal services parallel to those of the
Regi stry of the Court.



In this case it will have to determ ne the functions of this type of
associ ates. Since the Registry will take care of the admnistrative servicing of
the judges, the functions of the |l egal secretaries should be limted only to
case work. Their assistance would hel p judges work better and nore efficiently
on cases on which they are not rapporteurs and to not enjoy the services of the
| aw clerks of the Registry. In its Rules the Court should al so regul ate the
sel ection, appointnment, terns in office, and adm nistration of |egal advisers
and their relations with the Registry. They shoul d be appointed by a procedure
regulated in the Rules of the Court as is the case with all other associates of
the Registry. It would be useful for their termin office to coincide with that
of the judge to whomthey are attached.

It should al so be decided whet her | egal secretaries should be jurists
acquainted with the | egal systemof the State which the judge they are attached
to comes from This is hardly necessary in all cases and especially when the
judge comes froma State fromwhich there are relatively few conplaints in
Strasbourg. Therefore it would be expedient for the conpetition in appointing
| egal advisers to be international whenever necessary. In addition, it is
i mportant to give a chance to nenbers of the Secretariat of the Comm ssion, of
the Registry of the Court and of the Directorate of Human Rights with the
Counci| of Europe to apply for the posts of |egal secretaries even when they
have permanent contracts with the Council of Europe.

Legal secretaries will naturally be considered personal assistants of
i ndi vidual judges and will work under their personal supervision. But their
status and their renuneration will have to correspond to those of the associates
of the Registry and the Council of Europe.

4. STRUCTURE OF THE COURT

4.1. Judges

The nunber of judges in the new Court will be equal to that of States
parties to the ECPHR (new Article 20). This inplies that only countries which
have ratified Protocol 11 may have judges in the Court. This right is not
granted to all Council of Europe nenber states as was the practice so far. The
condition that no two judges may be nationals of the same State has been
renoved. This nmakes it possible for the State parties to the ECPHR to put
forward the nane of a judge who is a national of another State party to the
ECPHR rather than a judge froma State which has not ratified the ECPHR

The proposal to decrease the nunber of judges was not approved during the
debates on Protocol 11. It involves an inportant political issue and is actually
i nappl i cable. The Council of Europe nenber States have reached a consensus in
principle for each of themto have a representative in the control body of the
ECPHR. The snaller states attach particular inportance to this agreenment as they
fear being deprived of the opportunity to take part in the devel opnent of the
jurisprudence of the Court.

New Article 21 regulates the criteria for office. They do not differ from
the former criteria. But the Council of Europe may formnul ate additional criteria
regardi ng the professional training of potential candidate judges to be included
inthe lists submtted by the governnents. This is necessitated by the extensive
supranati onal powers of the new pernmanent Court.

One basic criterion is the candidate's special qualification in the field
of the ECPHR It covers both practical experience in this field and theoretica
know edge of the ECPHR and international |aw w thout which the inplenentation
and devel oprment of jurisprudence would be inpossible. In selecting the nenbers
of the new Court it is of paranount inportance to preserve the present high
| evel of jurisprudence of the Strasbourg control bodies and to prevent a
possible initial deterioration in this field. Know edge of |anguages is al so of
particul ar i nportance for future judges. It would be best for themto speak the



two main | anguages of the Council of Europe - English and French and if possible
ot her European | anguages as well. The inportance of conmand of several | anguages
has been evidenced in the work of the Conm ssion so far. Wrk in the Conm ssion
is carried out in the tw basic |anguages of the Council of Europe but menbers
of the Conmission work on cases filed fromother states without translation i.e.
usi ng the docunentation in its original |anguage.

During their termof office the judges will not engage in any activity
i nconpatible with their independence, inpartiality or with the demands of full-
time office. Engagenent in activities inconpatible with the above nenti oned
requi renents neans that the judges should be able to performall duties related
to their nmenbership in the new permanent Court. In other words they cannot
engage in activities inconpatible with their full-time office. The new Rul es of
the Court should accurately regulate the possibilities for the judges to engage
in other activities beyond the scope of their official duties for or wthout
remuneration. This refers, for exanple, to research and |l ecturing by the judges.

Anot her problem which should al so be taken into account, refers to those
menbers of the Comm ssion who have been el ected judges in the new Court during
the transition period starting fromthe nonent of the final ratification of
Protocol 11 and continuing for one year after the Protocol's entry into force.
During that period they would actually have two types of duties.

The permanent nature of the Court will considerably professionalize the
work of the judges. This is one of the positive differences fromthe present
wor k of the nmenbers of the Conm ssion and the Court. The post of judge in the
new permanent Court of Human Rights in Strasbourg may prove quite attractive.

Protocol 11 does not provide for any changes in the forner procedure of
el ection of judges (new Article 22). Under the this procedure the state
presenting the candi datures had great influence in determ ning the candi date
judges. Most probably the system of considering candidatures for judges and
their selection will be changed so as to take into account the specialized
opi nion of the other states represented in the bodies of the Council of Europe.
The professional nerits of the judges is of consequence for all countries,
parties to the ECPHR

It is of paranount inportance for the election of judges to take place as
soon as possible after the filing of the final ratification of Protocol 11
Article 4 of the Protocol says that the election of new judges may take pl ace
fromthe date on which all parties to the ECPHR have expressed their consent to
be bound by the Protocol. Actually, there is an urgent need to proceed to the
el ection of judges after that date. Protocol 11 enters into force and the new
Court is established a year after the date of the filing of the fina
ratification. Experience has shown that this is but a brief period as the
el ecti on procedure takes not |ess than several nonths. One can hardly expect al
states to present lists with their candidates i mediately after the fina
ratification which is highly desirable and for which the Council of Europe
shoul d make the respective political decisions. The Court will be ready to
assune its duties upon the expiry of the one-year period only if its judges are
el ected much before Protocol 11's entry into force. And this is of paranount
i nportance as after Protocol 11 enters into force the new Court will be solely
responsi ble for all new applications, as well as for exam ning applications
pendi ng before the Comm ssion and not decl ared adm ssible at the date of the
entry into force of Protocol 11 (Article 5, paragraph 2 of Protocol 11). In
addition, the new Court will have to take over the functions of the old Court in
respect to pending procedures and in respect to cases referred to it by the
Commission in the first year after the entry into force of Protocol 11 (Article
5, paragraph 4 of Protocol 11).

Judges will be elected for a period of 6 years (new Article 23, paragraph
1). This period is shorter than the previ ous one of nine years. The term of
office of half of the judges will expire at the end of three years. If the



nunber of judges is uneven, one half of the judges will be interpreted as one
hal f m nus one.

The shortening of the termof office of judges fromnine to six years may
attract criticism It threatens the independence of the judges in respect to the
State that has nom nated them especially if they are seeking re-election
Mor eover, a longer termof office would enhance the efficiency and the
consi stency of the Court. A six-year termseens rather brief also proceeding
fromthe fact that by accepting the post of judge at the Court of Human Rights,
a judge actually interrupts his career in his hone country. Therefore it is
desirable for judges to be re-elected. But the experience of the Conm ssion has
shown that this rule has exceptions. Re-election of judges is not always
guar ant eed.

Judges whose terns of office expire at the end of the initial period of
three years will be chosen by ot by the Secretary General of the Council of
Europe imedi ately after their election. In order to ensure that as far as
possible, the ternms of the office of one half of the judges are renewed every
three years, the Parlianmentary Assenbly of the Council of Europe nmay decide
bef ore proceedi ng to any subsequent election, that the termor ternms of office
of one or nore judges to be elected shall be for a period other than six years
but not nore than nine and not |ess than three years. In cases where nore that
one termof office is involved and where the Parlianentary Assenbly applies the
precedi ng paragraph, the allocation of the termof office will be effected by a
drawi ng of lots by the Secretary General of the Council of Europe inmediately
after the election. A judge elected to replace a judge whose term of office has
not expired will hold office for the remainder of his predecessor's term

The ternms of office of judges will expire when they reach 70 (New Article
23). The regul ations of the former control bodies provided a simlar age limt.
It was introduced as it exists in nost |egal systens.

New Article 23, paragraph 7 provides for judges to hold office until
repl aced. They will, however, continue to deal with cases they already have
under consideration. But it remains for the Rules of the new Court to regul ate
under what circunstances a judge can continue to deal with a case upon reaching
the age of 70. This age limt should be borne in mind by the States when
nom nati ng candi date judges. They should be at an age allowing for re-election
and not admitting an interruption of a termdue to age limt.

4.2. Plenary Court

The Pl enary Court conprises all judges (New Article 26). The functions of
the Plenary Court are to consider and settle organi zati onal issues. These
i ncl ude:

a) election of President and one or two Vice-Presidents for a period of
t hree years;

b) setting up Chanbers constituted for a fixed period of tine;

c) election of Presidents of the Chanmbers of the Court. This function is
particularly inportant as it contributes to the full legitimzation of the
Presidents of the Chanmbers of the Court by the Plenary Court. Thus they are
vested with greater prestige than if elected only by the Chanbers;

d) adopt the Rules of the Court.

In addition the Plenary Court may, at the request of the Committee of
M ni sters, give advisory opinions on |egal questions.

4.3. Committees of three judges

In order to filter registered applications which my easily be decl ared
i nadm ssible, the Court will sit in comittees of three judges (New Article 27
paragraph 1). The conmittees will be set up for a fixed period of time. In other
words, they will have a limted mandate (new Article 27, paragraph 1). The
recomendati on in the Explanatory Report for the three-judge committees to have



no quorumis quite adequate. The Chanbers may appoint substitute nenbers so that
the conmttee may always sit with the required conposition of judges. It is not
obligatory for the judge elected in respect to the State concerned to sit in the
conmmittee. The constitution of the commttees will follow the present successfu
practice of constitution of the committees by the Conmi ssion

Under new Article 28, three-judge conmttees will have the power:

a) to declare individual applications inadm ssible;

b) strike out an individual application of its Iist of cases.

The decisions of the conmittees will have |legal force and be final
However, two mandatory conditions will have to be met for their decisions to
enter into force

a) the decisions have to be unaninobus. This requirenent is a guarantee
against flaws in the filtering functions of the three-judge conmttees;

b) the decisions may be adopted w thout additional discussions.

The filtering functions of the three-judge conmttees are objectively
notivated and necessary. In performng its supervisory role, the Court is forced
to take into account both the growi ng nunber of applications and the relatively
limted funds at it disposal. Therefore, the setting up of three-judge
committees nodell ed on the present practice of the Comm ssion may be consi dered
t he opti mum sol ution

The filtering functions of the committees will have a two-fold effect
which will have a positive influence on the entire control work of the Court:

a) the conmttees will give the Chanbers tine to consider nore inportant
cases;

b) the commttees will reduce the tine for considering and deci di ng cases
on applications which are obviously inadm ssible.

It woul d be advisable to preserve the former practice of the Conmi ssion
for all proposals on cases considered by the commttees to be read by al
menbers of the Comm ssion, and for each nmenber to be able to propose the
exam nation of a case, assigned to a commttee, by the chanbers of the
Conmi ssion or by its plenary.

The formul ati on of the decisions of the conmttees may be considerably
sinmpler than that of the decisions of the Chanbers. In this respect the new
Court may draw on the forner practice of the Conmm ssion. The reasoning of the
decisions of the comittees may be standardi zed and quite general. The |l aconic
formul ati on of the decisions of the three-judge conmmttees, however, does not
mean that it will consider applications superficially. The decisions will be
fornmulated briefly as the applicant will have already been informed in greater
detail of the reasons for the inadm ssibility of his conplaint by the Registry
in the course of prelimnary correspondence. Exam nation of applications by the
conmittees should be as thorough as in the Chanbers.

Conmittees may be constituted on an annual basis. Their nenbers may be
determ ned by drawi ng of lots. Protocol 11 provides for the committees to be set
up by the Chanbers which neans that each Chanber nmay be divided into two three-
menber committees, one nenber remmining as a reserve to substitute a nmenber of
the conmttee whenever necessary.

This procedure differs fromthe respective former procedure of the
Conmmi ssi on whi ch invol ves a bal anced repl acenent of the conposition of the
conmittees making it possible to maintain equal standards between all conmittees
i n deci sion making. The menbers of the conmttees are sel ected anong all nenbers
of the Conm ssion and are interchangeable. The rules of the new Court may al so
adopt this practice. Thus, for instance, the Plenary Court nay sel ect the
menbers of the commttees fromanong all judges of the Court. The thus forned
three-judge conmttee will be noved for approval by the Chanmbers which formally
elect themin conpliance with the requirenents of New Article 27, paragraph 1.

The successful functioning of the three-judge conmttees will make it
possi ble for the Court to cope with the grow ng nunmber of conplaints.



4.4. Chanbers of the Court

Protocol 11 provides for the Court to consider cases brought before it in
Chanbers of seven judges (New Article 27, paragraph 1). The Chanbers will be set
up by the Plenary Court (New Article 26.b.). The Plenary Court will also elect
the Presidents of the Chanmbers who may be re-elected (New Article 26. c.). The
possibility that a judge may be a nmenber of two Chanbers is not excl uded.

The judge elected in respect to the State Party concerned will sit as an
ex officio menber of the Chanber (New Article 27, paragraph 2). If there happens
to be none or if he is unable to sit, a person of its choice will sit in the
capacity of judge.

The ex officio menbership of the national judge of the State Party
concerned in the application does not nean that he is called upon to defend the
State Party. Hi s presence is necessitated above all by the fact that he is best
acquainted with the donestic law of the State Party agai nst which the conpl ai nt
has been | odged.

There are two ways to ensure the presence of national judges in the
Chanber s.

One is to refer all cases involving the State Party of the judge to his
Chanber. This may |l ead to the overl oadi ng some chanbers includi ng nationa
judges of State Parties attracting a great nunber of conplaints. It may al so
result in an unbal anced geographi cal specialization of the chanbers which is
probably inevitable. This may be prevented by the distribution of some judges
fromcountries attracting a | arge nunber of conplaints on a quantitative basis
so as to achieve an equal distribution of cases anong the Chanbers. If this
qualitative approach fails to prevent a "geographical" specialization of the
Chanbers, the balance may be restored by providing for consultations between the
Chanbers or for relinqui shment of inportant cases to the G and Chanber. Deputy
menbers of the judges may al so be appointed in the Chanber, follow ng the
practice of the former Court, who will sit in the chanbers without the right to
vote. They will broaden the basis of discussions and the decision-making
process.

Anot her way is to distribute applications evenly anong the Chanbers,
regardl ess of whether there is a judge of the State Party concerned in the
Chanber or not. If it turns out that there is no national judge of the State
Party concerned in the Chanber to which the respective case has been referred,
such a judge may be included in its conmposition for the exam nation of that
case.

May be it should be regretted that the solution provided by Article 20,
par agraph 2 of the ECPHR was not adopted. This article stipulates that the
menber of the Commission elected in respect to the country agai nst which a
petition has been | odged has the right but is not obliged to sit on a Chanber to
whi ch that petition has been referred. The national judge is free to decide
whet her to exercise this right or not. Mreover, he is not obliged to notivate
hi s deci si on.

If the Court opts for the second alternative, i.e. for an equa
di stribution of cases anmpbng the Chanbers regardl ess of whether the respective
nati onal judge is sitting in themor not, than national judges will have to
shuttl e between different Chanbers of the Court considering cases involving the
State that nom nated him This will naturally be difficult but not inpossible.

It woul d be best for the Chanbers to be elected for a termof three years,
as was the forner practice.

VWhen setting up the Chanbers, care should be taken to ensure that they
have representatives of all principal |egal systens of the State Parties and
that their conposition presents the geographical diversity of all State Parties
of the ECPHR in a bal anced way. An insufficiently representative and bal anced



conposition of a Chanber may result in a growing tenptation to refer cases to
the Grand Chanber.

But obvi ously such representativeness is difficult to achieve in Chanbers
conprising only seven judges. In drafting Protocol 11 its authors apparently
prioritized on enhancing the efficiency of the work of the Court. A Chanber of
seven is excellent for discussions and efficient work. Mreover, snaller
chanbers nmake it possible to set up a | arger nunber of chanbers within the
framework of the Court which would increase the efficiency of the Court as a
whol e. From the psychol ogi cal point of view, the smaller nunber of judges in the
Chanbers increases the authority of the commttee of five judges called upon to
exam ne the decisions of the Chanbers and deci de whet her they should be referred
for re-hearing to the Grand Chanber

The Chanbers have the right to decide on the admissibility and nerits of
i ndi vi dual applications. They will also decide on the admissibility and nerits
of inter-State applications unless the Court decides otherw se in exceptiona
cases (new Article 29). Decision of admissibility and nerits are as a rule nmade
separately. Exceptions are possible only when the State Party agai nst which the
petition has been | odged does not object to declaring the case adni ssible.
Reasons will be given for declaring applications adm ssible or inadmssible (new
Article 45, Para. 1).

New Article 31 provides for relinquishment of jurisdiction in favour of
the Grand Chanmber. However, it does not oblige a Chanber to relinquish
jurisdiction. It is up to each Chanber to deci de whether to relinquish
jurisdiction in favour of the Grand Chanber or not. This also refers to cases in
which it intends to change the case-law of the Court. That is why it would be
advi sable for the rules of the new Court to oblige the Chanber to relinquish a
case when it raises a serious questions concerning the interpretation of the
Convention or when the decision of the Chanber is inconsistent with a previous
decision of the Court. The purpose is to ensure consistency of the Court's case
I aw.

The achi evenent of this purpose is inpeded by the right to veto of the
parties to the case. The parties may object to the Chanber's relinquishnment of
their case in favour of the Grand Chanber and thus frustrate the hearing of the
case by the Grand Chanber (New Article 30). This provision is designed to ensure
the possibility of a re-hearing of a case when this is the wish of the parties
to the case. The procedure of relinquishnent can be resorted to at any tine
prior to the passing of judgnent by the Chanber. This relinqui shment of
jurisdiction results in a single-instance exam nation of the case as there is no
first instance decision on it. Under these circunstances proceedings at the
G and Chanber may be considered only a continuation of the proceedings in the
Chanber. Therefore, the parties' right to veto actually ensures a two-instance
hearing of the case.

However, this right to veto may prevent judgnent on the case by the G and
Chanber even when this is necessary to ensure consistency in the Court's
jurisprudence. This may happen if following a veto by the parties to the case
and the passing of judgenent by a Chanbers, the parties to the case to not send
it for re-hearing at the Grand Chanber in conpliance with new Article 43
Qoviously the parties cannot be expected to feel responsible for guaranteeing
the quality and prestige of jurisdiction of the Court. The responsibility for
this lies with the Court itself.

In assessing the present situation, it should be borne in mnd that it is
the result of a political conprom se aimed a preserving the bal ance achi eved
between the States on providing possibilities for an obligatory re-hearing of
the case by the Grand Chanber. An elimnation of the right to veto would
threaten the right to re-hearing because when the Chanber relinquishes
jurisdiction in favour of the Grand Chanber, the judgnment of the latter is
final. The right to veto makes it possible for the parties to the case to demand



a first judgenment by the Chanber followed by a re-hearing by the G and Chanber.
The inplenentation of the political assignnent of adopting Protocol 11 as soon
as possible and the need at the same tinme to preserve the conprom se achi eved on
obligatory ensuring of re-hearing at a second | evel by the G and Chanber
resulted in the present formulation of New Article 30 which is naturally not
flawl ess. But such are political realities ensuing frommny other simlar
conprom se solutions achieved in international |aw

We can only hope that parties to cases would refrain from unwarranted
exercise of their right to veto. But there are no | egal guarantees ensuring this
type of conduct. One possible solution is for the two sides to be asked al ready
at the stage of initial comunication whether they would object to a possible
reli nqui shnent by the Chanber of jurisdiction in favour of the Grand Assenbly if
necessary. It may be presuned that the parties would not object in principle to
this. But if they do, the Chanber may deci de quickly, providing sunmary
reasoning as required by new Article 45. Because it should be borne in mnd that
the right to veto will also resulted in considerable delays in jurisdiction.

4.5. Grand Chanber of the Court

The Grand Chanber is the highest judicial authority in the new system of
the permanent Court. Its setting up fully conplies with normal judicial practice
as it is necessary to have a special procedure for cases which are difficult or
refer to possible controversies with former court decisions. Referral of a case
to the Grand Chanber does not fully performthe role of a second instance, as
there is no first-instance judgenent to be challenged. But it is a step in the
direction of the advocates of the two-tier systemas it nakes it possible for
i mportant questions referring to interpretations of the ECPHR to be deci ded not
by Chanbers of seven judges but by an extended panel .

The Grand Chanmber will be set up by the Plenary Court (New Article 26.Db.).
Its President will also be elected by the Plenary Court and nmay be re-el ected.
The Grand Chanmber will conprise 17 judges.

The powers of the Grand Chanber may be grouped as follows (new Article
31): 1. to determine inter-State applications submtted under Article 33; 2. to
deci de on individual applications |odged proceeding fromNew Article 34; 3. to
decide on cases referred to it by the Chanbers relinquishing jurisdictioninits
favour in conmpliance with new Article 30; 4. to decide cases which have been
referred to it in conpliance with New Article 43 which stipulates that within a
period of three months fromthe date of the judgenent of the Chanber, any party
to the case may, in exceptional cases, request that the case be referred to the
Grand Chanber; 5. to consider requests for advisory opinions submtted under New
Article 47 which stipulates that at the request of the Commttee of M nisters of
the Council of Europe, the Court may give advi sory opinions on | egal questions
concerning the interpretation of the Convention and the Protocols thereto.

Protocol 11 does not fix the termof the Gand Chanber. Here it would be
advisable to follow the practice of the forner Court to set up a Gand Chanber
for each new case, i.e. for the Grand Chanber not to have a pernanent
conposi tion.

One of the main advantages of this approach is that it would help
establish an atnosphere of solidarity and a collective spirit in the Court. It
woul d prevent the setting up of an elite group of "first class" judges sitting
in the Gand Chanber. The el ection of a permanent conposition of the G and
Chanber for a |longer period of tinme would obviously disturb equality anmong
judges and introduce a certain hierarchy anmong them Situations will energe when
some judges will have to re-hear decisions of nmenbers of the sane judicial
institutions who have the sane rank.

Sonme of the nenbers of the Grand Chanber shall sit ex officio (New Article
27). These are the judge elected in respect to the State Party concerned, the



President of the Court, the Vice-Presidents and Presidents of the Chanbers (New
Article 27, paragraph 3).

Prot ocol 11 does not regul ate how t he ot her nenbers of the G and Chanber
will be elected. Here it would be advisable for the conposition of the G and
Assenbly to be well-bal anced and representative of the Court. It should include
judges of all Chanbers as well as representatives of the different |egal systens
inthe States Parties to the ECPHR Judges could be elected fromlists dividing
the menbers of the Court in several groups which should be represented in the
G and Chanber.

A major |egal problemhere is the provision that the President of the
Chanber whi ch considered an application first and national judges are ex-officio
nmenbers of the of the Grand Chanber. The referral of a case under Article 43 to
the Grand Chanber is in its essence a appellative procedure within the franework
of one and the sane court. But the right to fair trial underlying Article 6 of
the ECPHR requires that judges sitting in the court of first instance do not sit
in the second, appellative instance. Fromthis point of view the present
situation is hardly justifiable by the follow ng argunents.

The first is that the sitting of the President of the Chanber is necessary
to ensure consistency in the Court's case |aw. The second is that a hearing by
the Grand Chanber is considered a continuation of the hearing by the Chanber and
not new case law. The third argunment is that the procedure before the G and
Nat i onal Assenbly, though appellative, is not considered discredited by the
sitting of two of its seventeen judges in the first instance. It is believed
that fromthe practical point of viewit would be a greater problemto appoint a
new ad hoc national judge than to include the national judge who took part in
the hearing of the case in the Chanber. Sone argue that in a panel of 17 judges
two do not play an extrenely inportant role in deciding the outcone of the case.
The weakness of this argument is that justice nmust be seen to be done.

The above | egal arguments alone can hardly explain the | egal essence of
the referral of cases to the Grand Chanmber and to what extent the presence of
two judges of the first instance nmeets the criteria of Article 6 paragraph 1 of
the ECPHR. Here it is inportant to realize that this international |aw provision
is the result of one of the nost difficult conprom ses in drafting Protocol 11
It was one of many and the adoption of the entire package of politica
conprom ses resulted in the successful conpletion of diplomatic negotiations on
the reformof the Strasbourg control bodies. The conprom se was between two
al nrost diametrically opposed stands. One maintai ned the need to set up a two-

i nstance judicial systemand the other that the new Court should be a single-

i nstance one. The conpromni se was found in the concept of a two-tier structure of
a single-instance court. Therefore, though not perfect, this |legislative
solution should be considered an international legal reality simlar to many
others in contenporary international |aw

The two judges who sat in the Chanmber may decline participation in the
hearing of the case in the Grand Chanber claimng they do not feel inpartial
Their refusal would correspond to a universally accepted judicial practice.

This, however need not happen al ways.

The procedure before the Grand Chanber is opened by a panel of five judges
whi ch under New Article 43 is authorized to accept requests for referral of
cases raising a serious question affecting the interpretation or application of
the ECPHR or the Protocols thereto or a serious issue of general inportance (new
Article 43, paragraph 2). A case rejected by the panel cannot be heard by the
G and Chanber. The filtering role of the five-nenber panel prevents the G and
Chanber from bei ng engaged in m nor cases and thus enhances its efficiency. The
five-menber panel is elected by the Grand Chanber. The possibility of referra
of cases to the Grand Chanber are restricted which nakes it possible to hear a
greater nunmber of cases.



The panel of five judges will approve requests for re-hearing a case by
the Grand Chanber only in the presence of two conditions. The case nust either
rai se serious questions affecting the interpretation of the Convention and the
protocols thereto, or an inportant question of a general nature. A serious issue
considered to be of general inportance could involve an inportant politica
guestion, for instance.

4.6. Expenditure on the Court

The quality of the jurisdiction of the Court and its independence depend,
to a great extent, on the size of the budget of the Court, the way it is
determ ned and utilized The expenditures of the Court will be borne by the
Counci| of Europe (new Article 50). The ECPHR formally vests consi derabl e powers
inthe Commttee of Mnisters of the Council of Europe in determ ning the
budget. The ECPHR is al so a neans for exercising control over the budget of the
Court. As was the case so far, the Cormmittee of Mnisters' responsibility for
the efficient operation of the Court will continue to also find expression in
determ ning the size and the main paraneters of the budget of the Court. The
expendi tures shall be borne by all Council of Europe nmenber states, including by
t hose which have still not ratified the ECPHR

Inits rules the Court will be able to regulate in greater detail its
powers in disposing of its own budget. As was the practice so far, it wll
address reasoned requests to the Council of Europe on the size of the
allocations in its budget. Follow ng the adoption of the budget, the Court
shoul d be able to dispose of it on its own. This is an inportant condition in
guaranteeing the Court's independence.

5. PROCEDURE OF THE COURT

5.1. Individual applications and inter-state cases
The procedure of |odging individual applications to the Court is

regulated in new Article 34 which stipulates that the Court may receive
applications fromany person, non-governnmental organization or group of
individuals claimng to be victimof a violation by one of the States parties to
the ECPHR of the rights set forth in the ECPHR and the protocols thereto.

Protocol 11 does not provide for any specimen formof the application. As
was the case so far, applications will be fornmulated freely and sent to the
Regi stry of the Court in Strasbourg. They should be signed by the applicant or
his representative. The date of receipt will be considered date of | odgi ng of
the application. It would be advisable for the Court to continue the forner
positive practice of the Conm ssion of accepting urgent conplaints by telex,
cable or even over the phone provided these are later confirmed in witten form
A "provisional file" will be opened upon the receipt of each letter of
application before the Court. The Registry will comunicate with the applicants
in order to deal with any matters requiring clarification and will, help him
formulate his conplaint by conpleting a special form Only then will an
application be officially registered. The applicant may | odge his application
hi nsel f or through his representative and may be represented during the
procedure before the Court. Protocol 11 makes the right to individua
applications binding for all States Parties to the ECPHR

New Article 33 regulates the right to inter-State applications stating
that each State Party to the ECPHR may refer to the Court any alleged breach of
the provisions of the ECPHR or the protocols thereto by another State Party to
t he Conventi on.

5.2. The Registry's conmuni cation with the applicant prior to registration
of application



It woul d be advisable for the Registry of the new Court to continue the
practice of the Secretariat of the Comm ssion of comrunicating with applicants
in order to deal with any matters requiring clarification before the
registration of an application. During that period the Court will not be obliged
to decide on an application. A prelimnary file will be opened for each
application but it my be closed if the applicant withdraws his application. In
this case it would not be necessary for the Court to undertake any prelimnary
formal action. An application will be registered formally only after the
applicant conpletes and forwards to the Registry a special formand gives clear
i ndi cation of his wish to proceed with the claimin Court. An application wll
be registered and given a file nunber on when it neets all conditions for
registration and the applicant insists on its registration

5. 3. Judge-rapport eur

Protocol 11 does not regulate the status and the powers of the judge
rapporteur. But it is alnost certain that in its rules the new permanent Court
wi || adopt the forner practice of the Comm ssion to designate judge rapporteurs.
Thus, inmmedi ately upon bei ng assigned an individual application, a Chanber wl|l
appoi nt a judge rapporteur on the case. In his work the judge rapporteur will be
assisted by the Registry. A judge rapporteur will have the follow ng functions:

- to study the case and prepare a report to the Court on the admissibility
of the application and propose the procedure to be pursued further on

- to mamintain contact between the parties to the case whenever this is
necessary;

- to seek a possible friendly settlenent after an application is decl ared
admi ssi bl e.

Appoi nt ment of judge rapporteurs would nake it possible for the Court to
evenly distribute cases anong the judges. It will also ensure a better
preparation of the report on the case. In it the judge rapporteur who has
carefully studied the case file, will nake a nore conprehensive analysis of the
docunent ati on.

5.4. Three-judge comittees

A judge rapporteur may decide to refer individual applications that are
patently inadnmissible to a three-judge conmttee. The latter may by unani nous
vote declare the application inadm ssible or strike it out when this can be
deci ded wi thout further exam nation. Such decisions will have to be taken
unani nously. They will be considered final and will wi nd up proceedi ngs on the
case. The proceedings of the three-judge conmttees will be in witten form

If a three-judge committee fails to reach an unani nous deci sion on a case,
it will refer it to a Chanber which under new Article 29 of the ECPHR has the
power to decide both on the admissibility and on the nmerits of an application

The judge rapporteur may however, also decide to refer an application
directly to one of the Chanbers of the Court.

5.5. Chanbers of the Court

The Chanber of the Court will decide on the admissibility and nmerits both
of individual and inter-State applications.

A Chanber may relinquish jurisdiction in favour of the Grand Chanber. This
may take place at any time before it has rendered its judgenent on the
application. The reasons of relinquishnent of jurisdiction nmay be as foll ows
(new Article 30):

- when the pending case raises a serious question affecting the
interpretation of the ECPHR or the protocols thereto;

- when a resolution of a question before it mght have a result
i nconsistent with a judgenment previously delivered by the Court.



Rel i nqui shnent of jurisdiction is not mandatory. The Chanmber will inform
the parties to the case of its intention to relinquish jurisdiction in favour of
the Grand Chanmber. This should take place before the Chanber has formed a firm
stand on the case. A decision for relinqui shment does not necessarily have to be
reasoned. At this early stage of exam nation of the case it would be extrenely
difficult for the Chanber to provide a thorough and detailed reasoning of its
decision to relinquish jurisdiction.

The parties to the case have the right to veto relinqui shnment of
jurisdiction decisions. This is designed to ensure the possibility of a re-
hearing by the new and extended panel of the Grand Chanber of a judgment already
delivered by the Chanber.

5.6. Decisions on the admissibility of applications

New Article 29 introduces separate procedures in deciding on the
adm ssibility and nmerits of a case. It stipulates explicitly that decisions on
adm ssibility shall be taken separately.

This separation of admissibility and nerits decisions into two procedures
shoul d not |ead to superfluous repetition and a drawing out of the as it is |long
procedure on applications. It should be borne in mnd that before conplaining in
Strasbourg the applicant has covered the | ong procedure of his national |ega
system That is why, whenever possible, the Court should conbine decisions on
adm ssibility and nmerits. This has been provided for in new Article 29
paragraph 3. Therefore it would be advisable for the new Court to avoid repeated
hearing of the parties to the case - once to decide on the adm ssibility and
once on the nerits of the case. A separate decision on admssibility has to be
reasoned. \When adopting this decision the Chanber may hold a prelimnary vote on
the merits of the case. It may then advise the parties of the results of its
vote. The results of this vote are inportant for the parties especially when
they are considering whether to seek a friendly settlement of the dispute.

5.6.1. Admissibility criteria

New Article 35 lists the sane criteria of admssibility as the fornmer
Articles 26 and 27 of the ECPHR

The Court may deal with a matter only after all donestic renedi es have
been exhausted, according to the generally recogni zed rules of internationa
law, and within a period of six nonths fromthe date on which the final decision
was taken by the final national instance.

The Court does not consider individual applications that are anonynous or
substantially the same as a matter that has already been exam ned by the Court
or has already been submtted to another procedure of internationa
i nvestigation or settlenent and contains no rel evant new i nformation. The Court
shal | declare inadm ssible all individual applications which it considers
i nconpatible with the provisions of the ECPHR or the protocols thereto. The
Court shall declare inadm ssible any individual clainms that are nmanifestedly
ill-founded, or an abuse of the right of application. The Court will be able to
reject an application at any stage of the proceedings.

5.7. Exam nation of the case

Havi ng decl ared an application adm ssible, the Court will decide on the
procedure it will follow New Article 38 envisages two possibilities for the
Court. One is to pursue the exam nation of the case in order to establish the
facts. The other is to place itself at the disposal of the parties concerned
with a view of securing a friendly settlenment of the matter on the basis of
respect for human rights as defined in the ECPHR and the protocols thereto (new
Article 38, paragraph 1.b.). New Article 38 shows preference for neither of the
two possibilities of procedure by the Court. The Court may pursue both
possibilities in parallel. This refers in particular to the so-called inter-



State applications. Serious negotiations to reach a friendly settlenent of the
dispute will require a suspension of the investigation

After an application is declared adm ssible, exam nation of the case
before the Court will continue jointly with the representatives of the parties.
The procedure is conpetitive (contradictory), new Article 38 obliges the parties
to furnish all necessary facilities for the effective conduct of the
exam nation. This refers to all stages of the exam nation. If the Court deens it
necessary to conduct an investigation than the parties to the case are obliged
to furnish all necessary facilities.

The Court may at any tinme require of the parties to the case information
to establish the facts of the application. The parties to the case are obliged
to answer such requests. They may present their subm ssions by neans of a
witten procedure or by oral procedure when an applicant is heard at a sitting
of the Court.

The Court may al so resort to other fornms of investigation such as
interrogation of witnesses and on-site inspections. The hearing of w tnesses
usual ly takes place in the presence of representatives of both parties. They are
al so given an opportunity to put questions to the wi tnesses and even to subject
themto cross-exam nation, according to the Anglo-Saxon tradition. But if the
Court deens it necessary it may interrogate witnesses on its own.

5.8. Friendly settl enent

Havi ng decl ared an application adm ssible, the Court places itself at the
di sposal of the parties concerned with a view of securing a friendly settl enment
of the dispute (new Article 38, paragraph 1.b.) The proceedings are
confidential. A case may be term nated by a friendly settlenent at any stage of
t he proceedi ngs before the Court. If a friendly settlenment is effected the Court
will strike the case out of its Iist by nmeans of a decision. This decision shal
be confined to a brief statenment of facts and of the solution reached.

Inits essence, a friendly settlenent is the achievenent of understanding
and agreenent between the parties. This is effected both by mutual concessions
and by their recognition as legally binding by means of decisions of the Court.
The advantages of this procedure are two-fold. First, the parties to the case
reach an agreenent which elimnates the need of the dispute to be settled by a
third party - the Court. Agreenent is achieved on the basis of conpronise
acceptabl e for both sides. Secondly, there is no winner and | oser in the case as
neither of the parties has been condemmed by the Court and the reputation of
both parties remains untarni shed. The agreenent underlying the friendly
settlenent is to the advantage of both sides as it speeds up proceedi ngs thus
savi ng funds.

Friendly settlenent negotiations are conducted with the nediation of a
judge assisted by the Registry of the Court. The parties may al so call upon the
services of the Registry of the Court to help themin their negotiations.

The Court does not necessarily have to restrict itself to the role of a
passi ve nmedi ator during the negotiations. Thus, for instance, drawing on its
former experience, it may fornulate proposals for achieving friendly settlement
offering themto the parties to the case.

I ndi cation of a provisional opinion on the outcome of the trial (new
Article 29, paragraph 3) is useful for both parties. It encourages CGovernnents
to approach negotiations on the reaching of friendly settlement with due
seriousness. This is inportant for themas usually they have to justify their
actions before Parliament and the public. Indication of a provisional opinion on
the decision of a case on the nerit is of particular inmportance in cases which
have no precedent in the practice of the Court. That is why information that the
exam nation of a case nmay reveal violations on the part of the State increases
t he readi ness of their governnents to reach friendly settlenment. This indication



is also useful for the applicant as it often corrects his unrealistic notion of
the outcone of the trial

5.9. Exami nation on the nerits

New Article 43 stipulates that a case is exanm ned by on the nerits by a
Chanber and only in exceptional cases by the G and Chanber

Protocol 11 provides for a possible intervention of a third party. Under
new Article 36, paragraph 2, the President of the Court may, in the interest of
the proper administration of justice, invite a third party to the proceedings to
submt witten comments or take part in the hearings. This third party could be
any State Party to the ECPHR which is not party to the proceedi ngs, or any
person concerned who is not applicant. In constituting a third party it should
be borne in mnd that states and persons involved as a third party in the
proceedi ngs do not becone parties to the case. A State Party to the ECPHR one of
whose nationals is applicant shall have the right to submt witten coments and
to take part in the hearings (New Article 36, paragraph 1). This can take place
only if the application is | odged agai nst another State Party to the ECPHR

The new Court may strike both individual and inter-State applications off
its list of cases. This may take place at any stage of the proceedi ngs before
the Court. This is done under the follow ng circunstances:

- when the applicant does not intend to pursue his application

- when the matter has al ready been resol ved;

- when for any other reason the Court establishes that it is no |onger
justified to continue the exam nation of the application

However, even in the presence of all these circunstances, the Court may
decide to continue the exam nation of the application if respect of human rights
as defined in the Convention and the protocols requires thereto. The Court may
decide to restore an application to its list of cases if it considers that the
ci rcunmstances justify such a course.

The hearings of the new Court shall be public, unless under exceptiona
circunstances the Court decides otherwise. This reservation is inevitable as
some of the matters exam ned are extrenely delicate and the publication of
information on themmay harmthe interests of the parties to the case and i npede
settl enent. Docunents deposited at the Registry shall also be accessible to the
public and the final judgment of the Court shall be published (new Article 44,
paragraph 3). It is nost inportant for the Court's decisions to be accessible to
the jurists and public across Europe. Access to the judgnments of the Court
shoul d be considered a fundamental right of all persons. It is inperative to
take measures to circulate the judgnents of the Court at reasonable prices and
in different |anguages, including through conputer networks.

5.10. Inposition of interim neasures.

The right of the Court to inpose interimmeasures will continue to play an
inmportant role in the efficient protection of human rights. It should be
regretted that an amendi ng protocol of such a fundanmental character as Protoco
11 does not regul ate the powers of the Court to inpose interimmneasures. These
powers of the Court should be regulated by its rules.

It is advisable for the new Court to extend the scope of interimnmeasures
to situations going beyond the framework of those reaching the limt set by
Article 3 of the Convention, i.e. anmounting to torture or to i nhuman or
degradi ng treatnent or punishnment. Thus, for instance, interimmeasures could be
applied in cases affecting children and their famlies in which the keeping of
deadlines results in the passage of irreversible judicial decisions - such as
adoption of children by a new fam |y under circunstances in which the rea
parents are unable to attend the proceedings. In addition, decisions to inpose
i nteri mmeasures could outline concrete nmeasures to be inplenented by the
Governnments pending the final settlenment of the case



5.11. Decisions and judgenents of the Court

Deci sions and judgnents by which the Court term nates proceedi ngs fal
into two main groups proceeding fromtheir |egal consequences. The first group
covers those decisions of the Court which wind up a case but are of no | ega
consequence for the State Party agai nst which the application has been | odged.
This group covers decisions on inadnmssibility of the application, the striking
out of applications by the Court Registry, friendly settlenment of disputes, and
advi sory opinion of the Court. The second group includes decisions in which the
Court decides a case on the nerits. The ECPHR defines them as judgnents and they
entail certain international |egal obligations of the states concerned.

Judgnments of the Court on the nerits of an application are passed both by
t he Chanmbers and by the G and Chanber. These judgnents are final. The ECPHR
provi des no opportunities for their appeal. However, the rules of the new Court
may draw on the provisions of the rules of the former Court making it possible
for parties to a case to ask the Court for an interpretation of a judgnment and
apply for a second institution of proceedings on the case.

The judgnent of the Court conprises of two parts. The first determ nes
whet her there is a violation perpetrated by the State agai nst which the
application has been | odged and the second whether this State owes the applicant
a conpensation. Judgenents have to be reasoned (new Article 45, paragraph 1). A
detail ed reasoning of the Court's judgnents is of paranount inportance. It is on
this reasoning and | egal argunents that the quality of a judgnent and its effect
on the State and its bodi es depends. That is why the question of reasoning is
closely related to the efficiency of the judgments of the Court. The appoi nt ment
of judges on a full-tine basis in the new permanent Court will enhance their
personal contribution in the formulation of judgnments and their reasoning. If a
j udgment does not represent, in whole or in part, the unani nous opinion of the
judges, any judge is entitled to deliver a separate opinion (new Article 45
par agraph 2). The separate opinion is enclosed to the judgnment but does not
influence its legal force. The separate opinion of a judge may conply with or
run counter to the judgnent. A judge may sinply decl are disagreenment with the
judgrment. The final judgments of the Court will be published (new Article 44,
paragraph 3). It remains for the rules of the Court to regul ate whi ch docunents,
apart fromthe final judgnents of the Court, will be published and in which new
of ficial |anguages the judgnents will be published. Judgnents will be of high
ef fecti veness only when they are accessible to the jurists of all States Parties
to the ECPHR If the judgments of the Court are not published in the nationa
| anguages of the States Parties to the ECPHR then access to themw || be
extremely limted and this will inevitably affect the efficiency of the
i npl enent ati on of the ECPHR

5.12. Binding force of the judgnents

The final judgnents of the Court are binding (new Article 46, paragraph
1). The State Parties undertake to abide by the final judgment of the Court in
any case to which they are parties. By essence, these judgnents are
i nternational |aw obligations. A judgment by the Court includes two main types
of international |aw obligations. The first refers to the paynent of a just
conpensati on. The second stemfromthe establishnment of a violation of the
ECPHR. The inplementation of the forner poses the | east problens as it is a
formal obligation of the state as violator of the law to pay damages to the
applicant.

One consequence of a judgnent establishing that a State has violated the
ECPHR is that this State can no longer maintain that its conduct is lawful. The
ECPHR does not provide for a direct effect of the judgnents of the Court on the
national law of the State Parties to the ECPHR The efficiency of a judgnent
greatly depends on the behavior of the state that has violated the law. A



greater efficiency could be achieved by a clearer formulation of judgnments, i.e.
in their conplenentation by concrete instructions to the states that have
violated the | aw of what neasures they should take.

5.13. Role of the Conmttee of Mnisters of the Council of Europe

New Article 46 provides for retaining an i nportant power of the Committee
of Mnisters - its power to supervise the execution of final judgments of the
Court. This power is an expression of the idea of collective guarantees of the
i npl enentation of the duty of a State Party to respect the final judgnment of the
Court on any case to which it is party. Thus the purely judicial new control
system of the ECPHR is conpl enented by the powers of the executive body of the
Counci| of Europe to control the execution of its judgnments.

Anot her neasure ai ned at guaranteeing the inplenentation of the ECPHR as a
whol e and the judgnents of the Court in particular is the power vested in the
Secretary General of the Council of Europe to address inquiries to all States on
their national |aw guarantees of the efficient inplenmentation of the provisions
of the ECPHR. The States are obliged to answer the inquiries of the Secretary
General of the Council of Europe (new Article 52). So far the Secretary Genera
has but rarely availed hinself of this power. The Secretary General coul d adopt
a nore active stand and sent inquiries to the States, especially referring to
t hose spheres in which the Court has established |asting and solid case | aw

5. 14. Language issues

Protocol 11 does not regul ate | anguage issues. It is, however, advisable
for these matters to be regulated in a way guaranteeing the rights of applicants
and the efficiency of the work of the new Court. It is necessary to preserve the
possibility of the applicant's participation in the whole procedure in his own
| anguage.

It would be nost efficient to continue the practice of the Comm ssion for
docunents on the case to be filed in only one of the official |anguages -
English or French. This raises extrenely high requirenments before the nenbers of
the Court in respect to their conmand of |anguages as they will be forces to use
both official |anguages. The continuation of the practice of the Conm ssion not
to translate the docunents filed by the parties to the case but to use themin
the original |anguage woul d al so have a positive effect. Translations will be
done only under exceptional circunstances.

It is inmportant for the budget of the Council of Europe to allocate funds
for solving | anguage problens. This would be only just in respect to countries
whose official |anguage is not English or French

5.15. Legal aid

The procedure of the new Court will remain free of charge for the
applicants. It is advisable for an applicant to be represented by a | awer. He
may be rendered legal aid if he does not have the funds necessary for hiring a
| awyer. This shall take place fromthe nonent it becomes necessary to exchange
argunents between himand the State agai nst which he has | odged a conpl ai nt.
Funds to this end will be provided for in the budget of the new Court.

5.16. Preparatory stage

The one year preparatory period starts the nonent all Parties to the
Convention ratify Protocol 11. This will be a period in which extrenely
i mportant activities such as the drafting of the rules of the new Court, the
el ection of judges and the setting up of a Registry will have to be conpl et ed.
These preparatory activities should show respect for the autonony of the future
Court in taking decisions. But they are inportant because they would facilitate
the work of the new Court.



Upon the entering of the Protocol into force, parallel to the activities
of the Court, the Conmission will continue to exist and operate with its powers
restricted by new Article 5 within a period of one year thereafter. It is
necessary for its nenbers to fully preserve their status within the framework of
this one-year period so that they may performtheir functions unobstructed. If
during that period any nmenbers of the Comni ssion drop out of its conposition,
they will be replaced by others elected in conpliance with the forner rules. All
new applications addressed to the Court fromthe date of the entry into force of
Protocol 11 shall be exam ned by the Court. It will also exam ne applications
pendi ng before the Comm ssion which have not been decl ared admi ssible at the
date of entry into force of Protocol 11. In the one year period follow ng the
entry into force of Protocol 11, the Commission will continue to deal with the
cases whi ch have been declared adnmissible prior to that date. Wen the
Conmi ssion adopts a report in conpliance with former Article 31, the procedure
applied in respect to this report shall be the one in force before the entry
into force of Protocol 11. A similar procedure should also be applied to
applications on which the Conm ssion has adopted a report in conpliance with
Article 31 prior to the entry into force of Protocol 11 but has not decided on
their referral to the Court.

Cases pending before the Court which have not been decided at the date of
entry into force of Protocol 11 shall be submitted to the Grand Chanber of the
Court which shall exam ne them according to the provisions of this Protocol
(Article 5, paragraph 5 of Protocol 11).

Cases pending before the Conmttee of Mnisters which have not been
deci ded under forner Article 32 of the ECPHR at the date of entry into force of
Protocol 11 shall be conpleted by the Cormittee of Mnisters acting in
accordance with that Article.
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